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Shavleg Todua 1 

Peculiarities of Identifying the Subjects of Crimes under Investigative Jurisdiction of the State 
Inspector Service 

Abstract: 

The State Inspector Service, as an investigative unit of a dependent investigative institute, operates 
since November 1, 2019, according to the Law of Georgia on the State Inspector Service2. The 
scope of the investigative jurisdiction of the Service is determined by the same law3.  

The investigative jurisdiction of the Service includes, in accordance with the appropriate articles 
of the Criminal Code4, specific subjects, the precise identification of whom substantially 
determines the conduction of the investigation towards a specific subject, and the issues of correct 
legal qualification. This topic is addressed in this review and the conclusions reached, which will 
help interested persons to determine the right orientation in the decision-making process.   

Overview of Legislation 

The investigative jurisdiction of the State Inspector - is determined by Law of Georgia on the State 
Inspector Service5, in particular, the investigative jurisdiction of the State Inspector’s Service shall 
apply to: 

“a) the crimes provided for by articles 1441 1443, article 332(3)(b) and (c), article 333(3)(b) 
and (c), article 335 and/or article 378(2) of the Criminal Code of Georgia if they are 
committed by the representatives of the law enforcement body, officers or persons equal to 
them; 
b) other crimes committed by the representatives of the law enforcement body, officers or
persons equal to them which caused the death of a person and when committing it, this 
person was in the temporary detention isolator or the penitentiary institution or in any 
other place, where he/she was forbidden to leave the place against his/her will by a 
representative of the law enforcement body, an officer or a person equal to him/her, and/or 
this person was otherwise under the effective control of the state.” 

The possible subjects of a special category in the listed crimes may be: 

a) representative of the law enforcement body;
b) officer;
c) person equal to the officer.

1 Master of Law, Lecturer at the International Black Sea University and Ilia State University Schools of Law, Senior 
Lawyer in the Legal Department of the State Inspector Service. 
2 Law No. 3273-RS. Available at <https://www.matsne.gov.ge/document/view/4276790?publication=5>. 
3 Ibid, Subparagraphs a) and b) of paragraph 1 of article 19.  
4 Law No. 2287 of 1999. Available at <https://www.matsne.gov.ge/document/view/164 26?publication=229>. 
5 Law No. 3273-RS of 2018. Available at <https://www.matsne.gov.ge/ka/document/ view/4276790?publication=5>. 
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Representative of the Law Enforcement Body 

Subparagraph h) of par. 1 of article 3 of the Law of Georgia on the State Inspector Service 
exhaustively lists the law enforcement agencies whose employees are considered as addressee 
subjects for the purposes of this Law and for investigative purposes of the Service. These are: 

a) an employee of the Prosecutor’s Office of Georgia (except for the Chief Prosecutor of
Georgia and the prosecutor of the structural unit of the Procedural Supervision of 
Investigation in the Investigation Division of State Inspector’s Service of General 
Prosecutor's office); 
b) an employee of the Ministry of Internal Affairs of Georgia (except for the Minister of
Internal Affairs of Georgia); 
c) an employee of the State Security Service of Georgia (except for the head of the State
Security Service of Georgia),  
d) an employee of the special the law enforcement structural division of the Defense Forces
of Georgia; 
e) an employee of the investigative division of the Ministry of Justice of Georgia;
f) an employee of the special division of the Special Penitentiary Service – the State
Subagency under the Ministry of Justice of Georgia; 
g) an employee of the investigation service of the Ministry of Finance of Georgia;

It is evident that the issue of identification of this subject is so clearly and exhaustively regulated 
that there are no questions. 

Officer and Person Equal to the Officer 

For the definition of an officer, it should be used the Law of Georgia on Civil Service6, which sets 
out the full definition of the "officer"7. According to this definition, officer is a person, who is 
appointed for an unspecified term to a full-time position in civil service by the State, the 
autonomous republic, a municipality, or a legal entity under public law, and who exercises powers 
under public law as his/her principal professional activity, which guarantees the protection of 
public interests by him/her, and who receives relevant remuneration and social and legal security 
guarantees in return.  

The concept of a civil servant is broader and alongside the officer includes a person recruited 
based on an agreement under public law, and support i.e. freelance employee, too8. At the same 
time, the same law exhaustively defines the circle of persons to whom it does not apply9 and there 
are special legislative regulations for these persons. 

In this regard, in the context of the topic under discussion, it is interesting to note that from the 
list of such exception persons, law enforcement officers (except some political officials and heads 
of bodies) are determined by the Law on the State Inspector Service. 

6 No. 4346-IS Law of 2015. Available at   <https://www.matsne.gov.ge/document/vi ew/3031098?publication=26>. 
7 Ibid, article 3, e), f). 
8 Ibid, paragraphs d), f). 
9 Ibid, article 4. 
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An interesting reservation is made by the Law of Georgia on Civil Service in respect of all public 
institutions where civil service is not provided, in particular, activities in a public institution that 
do not involve the performance of civil service are regulated by the relevant law and/or labour 
legislation of Georgia, in consideration of the peculiarities defined in this Law.10 

The second important legislative act, which refers to a "civil servant" (which, in turn, includes the 
concept of "officer"), is the Law of Georgia on Conflict of Interest and Corruption in Public 
Institutions11. For the purposes of this Law, civil servants are state servants, professional civil 
servant (the ‘servant’) and persons recruited for civil service on the basis of agreements under 
public law, which are defined in the Law of Georgia on Civil Service, and officials under article 
2(1) of this Law. At the same time, a person recruited for civil service based on employment 
agreement is not considered as civil servants, except for the exceptions determined by legislative 
acts of Georgia12. 

In turn, the Law of Georgia on the State Inspector Service also defines, for the purposes of the law, 
an officer, in particular, an officer or a person equal to him/her - the subject of the crime provided 
for by Chapter XXXIX of the Criminal Code of Georgia (except for the State Inspector, the deputy 
State Inspector, the investigator, and servant of the State Inspector Service). 

Within the scope of the topic under consideration, for the investigative purposes of the State 
Inspector Service, all the above-mentioned explanations or definitions are included in the note of 
article 332 of the Criminal Code (Chapter XXXIX - official misconduct), according to which the 
subjects of the crime provided for by this Chapter also include employees of legal entities under 
public law (other than political and religious associations) that exercise public law powers, 
members and employees of provisional commissions of the Parliament of Georgia, electoral 
subjects (only for the purposes of the offence provided for by article 338 of this Code), private 
enforcement officers, as well as any other persons who exercise public law powers based on the 
legislation of Georgia. 

The most interesting, comprehensive and relevant opinion about this note of the Criminal Code 
and the characterization of the subject of official misconduct, in particular, a corrupt crime - 
regarding an official and a person equal to him/her - is offered by Mzia Lekveishvili,13 Emeritus 
Professor of Faculty of Law at Iv. Javakhishvili Tbilisi State University. In particular, the author 
confirms the urgency of this problem and states that in the cases of official misconduct, for the 
proper regulation of judicial (and investigative) practice, it is crucial to define the concept of the 
offender (crime subject) precisely at legislation level, which, unfortunately, is not presented in 
Georgian legislation. It is scattered in the various normative acts and, in many cases, it is quite 
general14. The Law on Civil Service defines the concept of an officer. According to the extent of 
competence and the level of authority, positions in the civil service are divided into ranks. The 
function of a state servant can be performed by a representative of all three branches of state 

10 Ibid. 
11 No. 982 Law of 1997. Available at <https://www.matsne.gov.ge/document/view/33550?publica tion=72>.  
12 Ibid, article 21 
13 Lekveishvili, M., Legislative Regulation of Corruption, Guram Nachkebia - 75, Jubilee Collection, Prince David 
Institute for Law, Gegenava, D. (ed.), Prince David Institute for Law Publishing, Tbilisi, 2016, 6-11. Available at 
<http://www.library.court.ge/upload/Guram %20Natchkebia%2075.pdf>. 
14 Ibid. 
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government. According to this provision, recognizing of this category of persons as corruption 
crime offenders (in our case, in general, official) is valid15. 

A special category of representatives of public authorities includes a person who has public law 
power. Compliance with his requests is mandatory for all citizens, regardless of whether they are 
subject to this agency. Representatives of public authorities have the power to take action that 
could have legal consequences for citizens who are not subject to them institutionally. In this case, 
they act on behalf of the state or local self-government body and have power over an indefinite 
circle of persons16.  

Given the above reasoning, it is especially important for us how the author defines a person equal 
to an officer - “It is possible that the function of a representative of public authorities, based on 
special authority, may be performed by other persons acting in an equal rank to a state servant. 
The number of state servants includes those who select personnel, lead the labour organization in 
state and self-government bodies, and supervise labour discipline in the armed forces and other 
bodies. Such persons may be the heads of the organization-institutions, their deputies, heads of 
departments, etc."17  

There is indeed a difference of opinions in the legal literature, but according to the prevailing 
opinion, medical workers, teachers, lawyers who carry out their professional activities are not 
considered as officers18.  

The notion of a person equal to an officer, which is found in the Criminal Code, is more 
inaccurate and is therefore vague for the administration of justice. Theoretically, it might be 
permissible and justifiable to recognize a person as an equal to an officer who exercises a one-time 
or short-term power based on special authority, but this must be done on a specific normative 
basis. Only the actual performance of the function of an officer, without proper legal formalities, 
precludes the qualification of recognizing the offender's action as a corruption crime19. 

Prior to 2008, the notion of a person equal to an officer had caused many misunderstandings in 
court practice, resulting in a misidentification of the subject of the crime. In 2008, amendments to 
the Criminal Code expanded the circle of persons able to commit official misconduct. As noted, 
prior to this change, the Law on Civil Service was the main legal framework by which the subject 
of official misconduct had been defined. Recent amendment, in the form of a note to article 332, 
which is also based on the General Administrative Code of Georgia20: 

1. The subjects of the crime provided for by this Chapter also include employees of legal
entities under public law (other than political and religious associations) that exercise public 
law powers; members and employees of provisional commissions of the Parliament of 
Georgia, electoral subjects (only for the purposes of the offence provided for by article 338 of 
this Code), private enforcement officers, as well as any other persons who exercise public law 
powers based on the legislation of Georgia.  

15 Ibid. 
16 Ibid. 
17 Ibid 
18 Ibid. 
19 Ibid. 
20 Ibid. No. 2181 Law of 1999. Available at <https://matsne.gov.ge/document/view/16270?publi cation=36>. 
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2. A person equal to an official shall also mean a foreign official (including an employee of a
public authority exercising legislative and/or administrative powers), also any person 
performing any public duty for another state, an official of an international organization or 
agency, or an employee hired on a contractual basis, as well as any seconded or non-seconded 
person performing the duties relevant to the duties of this official or employee, foreign 
arbitration tribunal members and jury members who perform their duties based on foreign 
legislation, a member of the international parliamentary assembly, a representative of the 
International Criminal Court, a judge or official of the international court or judicial body. 
With this note, we can conclude that the public interest can be violated not only by a civil 
servant but also by another person exercising public law powers in the form of a person equal 
to him/her. 

What is meant by the exercise of public authority should be clarified using the General 
Administrative Code of Georgia. Based on a legal definition of an administrative body, its 
functional understanding encompasses administrative bodies in the organizational legal sense, as 
well as natural and legal persons that are not subjects of the system of state bodies but exercise 
authority under public law and issue administrative acts within its framework. "Institutions 
(individuals) with delegated powers" are not part of the structure of state government bodies, but 
exercise public law powers21. The activities of such persons, in cases defined by law and 
recognized by the state, are considered equivalent to the actions committed by an administrative 
institution and, according to the administrative legislation, they represent an administrative body. 

Several subjects of private law have been delegated public authority by the state. For example, 
auto inspection centers, etc. Georgian Railway LLC is a legal entity under private law but exercises 
public authority in setting tariffs, carrying out sanitary supervision rules, and performing other 
similar actions22. 

In the context of the investigative objectives of the Criminal and State Inspector Service, as a 
result of reviewing the contents of the officer and person equal to him/her, we can conclude that 
in addition to the relatively easily identifiable “officer”, in identifying person equal to him/her, i.e. 
"any other person", it is crucial to determine in each individual case whether that person has 
exercised public law authority on a proper legal basis (legal formality) at the time of the 
commission of the offense.  

It will be interesting to review the existing practice in the context of constitutional rights as well. 
In this regard, there is no direct correlation, but, for guidance, we can rely on the argumentation 
expressed in several decisions of the Constitutional Court of Georgia on the exercise of public law 
authority by separate institutions. 

For example, on December 28, 2017, the Constitutional Court did not admit No.759 constitutional 
claim (Georgian citizens - Tornike Gerliani, Tamar Oniani, Elisabed Shengelia and others v. The 
Parliament)23 for consideration and ruled that “the management of the university is not an 
exercise of authority under public law. Therefore, activities in any of its bodies cannot be 
considered as state service".  

21 Ibid. 
22 Lekveishvili, M., supra note 13., 6-11. 
23 Available at <http://constcourt.ge/ge/news/29-saqartvelos-moqalaqeebi-tornike-gerliani-tamaroniani -elisabed-
shengelia-da-sxvebi-saqartvelos-parlamentis-winaagmdeg.page>. 
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For the purposes of our topic, perhaps it is even more interesting the status of possible crime 
subjects in the gathering places and institutions of vulnerable subjects; These include orphanages, 
palliative care facilities (hospices, shelters, nursing homes), as well as psychiatric facilities. These 
are the places where a person may be in certain conditions restricting his/her will. 

In one of its decisions (Georgian citizens - Irakli Kemoklidze and Davit Kharadze v. Parliament of 
Georgia, No2/4/532,533, October 8, 2014)24 the Constitutional Court states that according to the 
Law of Georgia on Psychiatric Care25, a psychiatric institution is a licensed medical institution or a 
unit of a medical institution which carries out activities aiming at providing psychiatric care to a 
person. A medical institution that aims to provide psychiatric care cannot be considered as a body 
exercising public law authority. This assessment is not changed by the fact that some psychiatric 
institutions may be state-owned." 

Conclusion 

As can be seen from the above legislative provisions, a review of the scientific literature and some 
case law: 

a) There is no problem of identifying the subject regarding the representative of the law
enforcement body, for the investigative purposes of the State Inspector Service. 
b) For the same purposes, there is no ambiguity regarding the definition of an officer, and
article 3 (d) of the Law on Civil Service exhaustively defines who can be considered an 
officer.  
c) The notion of a person equal to an officer requires clarification - according to the legislative
acts, this term is mentioned only in the Criminal Code and the Law on the State Inspector 
Service, as a reference to the first act and with similar meaning. For the purposes of the Law 
on the Service of the State Inspector, to identify a person equal to an officer, we have only 
one source - Chapter XXXIX of the Criminal Code (official misconduct and the above-
mentioned note listing who can be considered as a person equal to an officer for this purpose 
of this chapter) and another way of identifying – words given in the same source - "other 
persons who exercise public law powers". In order to clarify this part, it is the most important 
to define what public law powers mean. 

According to the General Administrative Code, public law authority is not defined separately and 
it is mentioned only once as any other person - the functional determinant of the administrative 
body. As a result of the analysis and generalization, it can be said that, according to this Code 
(Section 1 of article 2), the administrative body is all state or local self-government bodies or 
institutions, legal entities under public law (other than political and religious associations), as well 
as, any other person exercising authority under public law in accordance with the legislation. The 
definition consists of two parts: the first part includes any branch of government (it does not 
matter which structural unit is this or that body) and legal entities under public law when these 
subjects perform public law powers. 

The exercise of public law authority includes activities other than the exercise of constitutional 
powers, political decision-making, ecclesiastical and judicial activities, and the administration of 

24 Available at <http://constcourt.ge/ge/legal-acts/judgments/saqartvelos-moqalaqeebi-irakliqemoklidze -da-davit-
xaradze-saqartvelos-parlamentis-winaagmdeg-866.page>. 
25 No. 3451 Law of 2006. Available at <https://matsne.gov.ge/ka/document/view/241 78?publication=17>. 
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justice. Governance is mainly exercised by the executive bodies, although this area is not limited 
to the executive branch. The functional understanding of an administrative body, which is given 
in the second part of the definition, encompasses individuals and legal entities that are not subjects 
of the system of state governing bodies, but, in accordance with the law, exercise public law 
powers and, for this purpose, issue individual administrative legal acts. "Any other person" can be 
a private person who, in cases defined by law and recognized by the state, exercises public 
administration, as well as legislative or judicial power, when s/he is engaged in organizational 
activities. 

Therefore, to clarify the status of an officer, we can use the approach established by the General 
Administrative Code of Georgia. Persons who do not have public administration functions and 
powers, i.e. who provide technical support for the activities of the institution, or provide services 
to citizens or civil servants that are not directly related to the goals and objectives of the 
institution, should not be classified as officers. 

In this regard, Professor Turava's position is noteworthy: a subject that carries out public 
administration should be included in the notion of a “professional civil servant” and should be 
interpreted more narrowly than the notion of an “administrative body” as defined by the General 
Administrative Code (the status of individuals carrying out public administration functions should 
be regulated separately). With this in mind, a professional civil servant is a person carrying out 
public administration engaged in remunerative activities in the executive, legislative and judicial 
branches of government, local self-government bodies, and legal entities under public law. To 
determine the subjects of public administration, it is necessary to distinguish between state 
political officials of the executive and legislative branches (members of parliament, ministers and 
their deputies), local government political officials (mayors, governors), and representatives of the 
judiciary - judges who do not exercise public administration. Public administration is carried out 
by a professional civil servant26.  

If an officer is a person who is appointed for an unspecified term to a full-time position in civil 
service by the State, the autonomous republic, a municipality, or a legal entity under public law, 
and who exercises powers under public law as his/her principal professional activity, which 
guarantees the  protection of public interests by him/her, and who receives relevant remuneration 
and social and legal security guarantees in return“, then "a person equal to an officer, in addition 
to the persons listed in the note mentioned in the Criminal Code, may also be persons who are not 
subjects of the system of state governing bodies, but exercise public law authority under the law; 
I.e. "any other person" can be a person who exercises public administration (public authority) in 
cases defined by law and recognized by the state. 

Finally, it can be said that for the purposes of the investigative jurisdiction of the State Inspector 
Service, the subjects of the crimes qualified by the articles within its jurisdiction, except for the 
exhaustively listed representatives of the law enforcement bodies and the officer – a person who is 
appointed for an unspecified term to a full-time position of officer in civil service by the State, the 
autonomous republic, a municipality, or a legal entity under public law, and who exercises powers 
under public law as his/her principal professional activity, which guarantees the protection of 
public interests by him/her, and who receives relevant remuneration and social and legal security 
guarantees in return, may also be persons equal to the officer, i.e. persons who are not subjects of 
the system of state governing bodies but exercise public law powers under the law. 

26 Ibid. 
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At present, according to this situation, the status of a person equal to an officer or any other 
person exercising public law authority as a possible subject of crime can be determined in the 
investigative practice in each case, only through the study of individual characteristics (formal 
status, employer organization, the character of authority, acts regulating the activity, etc.) of the 
person's official activities and, in this process, the main determinant should be the fact that a 
person has exercised authority under public law at the time of committing a possible crime. 

The generalization of investigative and judicial practice in this regard may also reveal the 
possibility of identifying other criteria, which will become a valuable precondition for clearer and 
clarifying amendments in the Criminal Code. 
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