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Good Faith Standard of Employee When Terminating an Employment Contract at the Initiative 
of an Employer (Analysis of Case Law) 

Abstract 

The article addresses characteristics of the conduct expressed by the employee at the stage of 
termination of the employment contract, when termination is based on unilateral will of the 
employer, as the employer has to make a reasoned decision based on complex analysis of objective 
and subjective circumstances. 

The complexity of the issue is due to the fact that the use of an extreme form of disciplinary 
liability is not an inevitable consequence provided by law, but rather it is one of the solutions 
based on the decision of the employer. 

The present research refers to bona fide behavior of the employee as one of the criteria for the 
justification of termination of employment with him/her. The issue is very important and, in 
many cases, plays a core role in decision-making process by the employer, however, it is less 
explored and related case law is not actually developed in this direction. The standard of good 
faith of the parties is studied only in the prism of a contractual relationship, which is clearly not 
sufficient and requires additional research considering specifics of the employment relationship. 

The article discusses Georgian case law in relation to the recommendations of the International 
Labour Organization and the norms of relevant international law about the topic, and expresses 
the author's concluding opinion on the possibility of resolving the problem and achieving a 
balance of interests in the event of unilateral termination of employment relationship. 

Introduction 

Employment law is an exceptional field of law, which apart from ensuring protection of rights of 
all participants, is primerly orinedted to guarantee and protect rights of so-called “weaker party”. 

It is in the interest of the legislature that the employee, as a weak party on the relatively lower 
rung of the hierarchy, to be protected from abuse of power by the employer. 

One of the manifestations of the focus on the employee's interest is the mechanisms for protecting 
the employee in the event of termination of employment initiated by an employer. Such 
mechanisms are: advance notice, compensation and substantiation of the need to terminate the 
employment relationship, in addition to the fact that in many cases the balance of burden of proof 
is often violated in favor of the employee at the court proceeding stage. 

Two legal grounds can be distinguished from the grounds for termination of employment 
relationship prescribed by the Labour Code of Georgia2 (LC), when termination of employment 

* Doctor of Law, Associate Professor at Tbilisi Open University, Invited Lecturer at the International Black Sea
University. 
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largely depends on a subjective factor arising from the employer3 - violation by an employee of 
his/her obligations under an individual labour agreement or a collective agreement and/or of 
internal labour regulations (subparagraphs (g) and (h) of article 37, I of LC) and  other objective 
circumstance justifying termination of a labour agreement (subparagraph (n) of article 37, I of 
LC).4 In other cases, the employer is forced to wait for the relevant objective precondition to arise, 
which inevitably leads to the termination of the employment contract. 

In case of termination of the contract based on above-mentioned grounds, it is important to assess 
the behavior of the parties both before and during the termination, as the employer has certain 
"discretion" to consider the content of the action already taken, as well as the employee's attitude 
to the matter and future consequences. 

As a result of the enactment of the existing LC, the standard of employee protection has been 
significantly raised. At the same time, there is a tendency in Georgian court practice to 
approximate to European standards and to reflect European directives in the decision, therefore, it 
is interesting and important in which direction the uniform practice is developed and how much 
the rights of both parties are protected. 

This article will analyze the legislation and the latest Georgian case law on the issue of good faith 
of an employee in case of termination of employment at the initiative of the employer and it will 
be compared with the standards developed by the International Labour Organization. 

Legal Regulation 

The current LC, unlike its predecessor, restricts the right of the employer to terminate the 
relationship with the employee only on his own discretion. The previous version of the Code5 
imposed on the employer only the obligation to provide advance notice and compensation6 in 
such a case, which, according to an objective assessment, did not guarantee even minimal 
protection for the employee and allowed the employer to influence the employee. 
According to the existing regulations, in case of termination of employment on the basis of 
committing a disciplinary misconduct by the employee, the employee is not provided with any 
type of financial increment/compensation, only the days actually worked are remunerated. 

In case of application of Sub-paragraph n) of article 37, I of LC7 (other objective circumstance 
justifying termination of a labour agreement), LC provides for the obligation to notice in advance 

2 2010 Georgian Organic Law No.4113 Labour Code. Available at <https://matsne.gov.ge/ka/document/view/115556 
7?publication=16>. 
3 Unilateral termination of a contract by an employee under prior notice under article 38 IV of the LC is not implied. 
4 For the purpose of the presented work, article 47 of LC is considered, formulated as a consequence of 29.09.2020 No. 
7177 legal amendment.
5 2006 Georgian Law No.  3132 Labour Code. Available at <https://matsne.gov.ge/ka/document/view/26350? 
publication=4>. 
6  According to article 38 (For the purpose of the presented work, article 48 of LC is considered, formulated as a 
consequence of 29.09.2020 No.7177 legal amendment.), termination of an employment contract by one of the parties 
was permitted in accordance with the rules established by this article, and if the initiator of its termination was the 
employee, s/he was obliged to give written notice to the employer at least 30 calendar days in advance and the 
employee was paid, at least, one-month remuneration. 
7 For the purpose of the presented work, article 47 of LC, formulated as a consequence of 29.09.2020 No. 7177 legal 
amendment is considered. 
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and pay monetary compensation, the amount of which depends on the time of sending the notice 
to the employee.8 

In both cases, in addition to the provisions of the LC, the relevant norms of the Civil Code of 
Georgia9 (CC) apply to the parties, which set the standard of good faith, namely that the parties to 
a private law relationship are obliged to exercise their rights and duties in good faith.10 Besides, a 
civil right shall be exercised lawfully. Exercise of a right exclusively with the intention to inflict 
damage on another shall not be allowed11.  

Naturally, the good faith standard of employer is assessed according to whether she/he uses 
unacceptable means to influence the employee, whether the measure of liability used by one 
party is adequate for the misconduct, and/or whether it contributed to circumstances that would 
later lead to termination of employment. 

Since both the legislation and the case law are focused on the protection of the employee, the 
assessment of the matter of his/her good faith is usually less topical, while the good faith of the 
employer is the object of observation through a multi-faceted prism. 

A subject of a separate assessment is the provisions of the norms of international law governing 
the issue of termination of employment, the compliance with which will be the subject of a 
summary in the main and concluding part of the article. 

Case Law 

The Supreme Court of Georgia is developing the practice that in accordance with the 
constitutional principle of protection of labour right of employees, every misconduct committed 
by an employee should be assessed in terms of its frequency, severity and, most importantly, of its 
consequences. In labour law the principle of ultima ratio12 requires on the part of the employer to 
assess the employee's actions from a causal point of view before dismissal - maintaining a 
moderate balance between misconduct (violation) and dismissal. It is noteworthy that, according 
to the same principle, in case of a violation (misconduct), such measures should be taken by the 
employer that will correct, improve the existing situation, make the employee better, improve 

8 Under article 38 of LC (For the purpose of the presented work, articles 47 and 48 of LC, formulated as a consequence 
of 29.09.2020 No. 7177 legal amendment is considered.), „1. When terminating a labour agreement on any of the 
grounds under article 37(1)(a, f, i, n) of this Law, employers shall be obliged to notify employees about it in writing at 
least 30 calendar days in advance. Besides, employees shall be granted a severance pay in the amount of at least one 
month’s salary within 30 calendar days after terminating the labour agreement. 2. When terminating a labour 
agreement on any of the grounds under article 37(1)(a, f, i, n) of this Law, employers may notify employees about it in 
writing at least three calendar days in advance. In this case, employees shall be granted a severance pay in the amount 
of at least two months’ salary within 30 calendar days after terminating the labour agreement”. 
9 1997 Georgian Law No.786 Civil Code of Georgia. Available at <https://matsne.gov.ge/document/view/ 
31702?publication =111>. 
10 Article 8, III of CC. 
11 Article 115 of CC. 
12 The definition of the term is contained in a study by the European Commission on the situation regarding 
termination of employment relationships in the EU member states, according to which the dismissal of an employee is 
an extreme measure and is used taking into account the expediency of using other alternatives (The ultima ratio rule 
plays a role in several Member States; dismissal becomes the employer’s final solution. This presumes that alternatives 
to dismissal have been envisaged). See Termination of employment relationships (Legal situation in the Member States 
of the European Union), European Commission Directorate General Employment, Social Affairs and Equal 
Opportunities Unit D2, April 2006, 3. Available at <https://ec.europa.eu/social/BlobServlet?docId=4623&langId=en>.  
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his/her qualifications, force him/her to behave more prudently and carefully. Accordingly, in 
terms of expediency, a proportionate punishment mechanism should be chosen in case of 
misconduct, which, in turn, in addition to punishing the violator, will motivate him/her and 
other employees to work more effectively. Thus, in order for an dismissal of an employee by the 
employer to be considered as an adequate, necessary and proportionate measure, it is essential 
such a serious violation to take place that makes the application of another lighter sanction 
unreasonable.13 According to this tendency shown in case law, the employer must prove that the 
plaintiff (employee) has breached the obligations imposed on him/her, which precluded him/her 
from being given a warning, additional time or even a lighter sanction, and his/her dismissal was 
the measure adequate to the violation (Compare the decision of the Supreme Court of Georgia in 
cases No. As-499-499-2018; No. As-1276-1216-2014; No. As-1028-970-2015).  

At the same time, the burden of proof of a relevant misconduct, as well as the adequacy of the 
sanction, falls on the employer in accordance with the last sentence of article 3814 VII of the LC. 
Regarding the burden of proof on the existence of a weighty basis for dismissal, the Supreme 
Court of Georgia argues that shifting burden of proof to the employer is justified by the 
willingness to support an employee as a weak party and the employee's limited ability to 
prove.15 16

Based on the applicable legislation, the cassation court, clarifies that there are two basic rules for 
the distribution of the burden of proof in legal proceedings: the general rule, according to article 
102 of the Civil Procedure Code17 (CPC), it is imposed on each party and the special rule, which is 
set by the applicable substantive norm. In this case, the legitimacy of dismissal (early termination 
of the employment contract) is challenged, that should be checked by the norms applicable in 
employment law. We must be guided by the very standard of distribution of the burden of proof 
established by employment law and according to which the employer is obliged to prove the 
existence of a lawful and sufficient ground for dismissal (early termination of an employment 
contract) of an employee. The basis for such a conclusion of the cassation court is the principle 
according to which the employer has an evidentiary advantage to present to the court evidence in 
his favor.18 19 20 

13 The Decision of the Supreme Court of Georgia, Case No.  As-360-2019.  
14 For the purpose of the presented work, article 48 of LC, formulated as a consequence of 29.09.2020 No. 7177 legal 
amendment is considered. 
15 The Decision of the Supreme Court of Georgia, Case No.  As-630-630-2018, §28. 
16 At the court hearing stage, the stage prior to unilateral termination of employment relationship by the employer, is 
the request to obtain a substantiation for termination within 7 days after the employee receives a written notice of 
termination of employment, after which the period for applying to the court starts running. Obtaining a substantiation 
is the right of the employee and not an obligation, therefore, in case of waiving this right, after the expiration of the 
above-mentioned period, the time limit for appeal will start to be calculated. 
17 No.1106 Law of Georgia of 1997. The text is available at <https://matsne.gov.ge/ka/document/view/ 
29962?publication=143>. 
18 The Decision of the Supreme Court of Georgia, Case No.  As-151-147-2016, §43. 
19 In judicial practice, it is also observed that principle interpretation affirmanti, non negati, incumbit probatio is 
generally applied in civil law - „The burden of proof lies upon him who asserts and not upon him who denies“. Based on 
this provision, it must be determined who should prove what. See the Decision of Tbilisi City Court, Case No.  2/31800-
17(330210017002176613), 07.02.2018. 
20 The Ruling of the Supreme Court of July 29, 2016 (No.  As-194-185-2016) on the distribution of the burden of proof 
in labour disputes clarifies that such disputes are characterized by certain peculiarities in the distribution of the burden 
of proof, which is caused by inequalities between employer and employee in terms of presenting evidence. The plaintiff 
employee, who points out the dismissal, can not prove the unlawfulness of his dismissal. Accordingly, the plaintiff's 
claim that s/he was unlawfully dismissed shifts the burden of proof and imposes on the employer the obligation to 
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In addition to national legislation and judicial practice, the norms of international law that 
contain similar regulations are also important. Tbilisi Court of Appeals refers to the norms of 
international law in relation to labour disputes and explains that due to the nature of the 
employment law relationship, the court focuses on a somewhat "special" rule of distribution of 
burden of proof , namely the Convention No. 158 of International Labour Organization22 on 
Termination of Employment. This Convention contains quite interesting and, at the same time, 
important provision for the legal relationship under consideration. According to the convention, 
the burden of proving the existence of a valid reason for the termination shall rest on the 
employer. Moreover, employment relations, in their essence, naturally addresses to such parties 
that can not be perceived in a completely horizontal plane with each other. The employer is a 
strong party to the contract in a legal relationship with such content; S/he has access to all the 
necessary mechanisms and data by which any change in the employment relationship must be 
substantiated. In the event when the employer makes a decision to change a specific employment 
relationship, so called "game rules" (or to terminate and end this "game" in general) that has 
already been established over the years, s/he becomes the person who must prove the legitimacy 
of his intent using the appropriate instruments at his disposal. It is the employer who has to prove 
that the intent expressed by him is in accordance with the sources of employment law, as well as 
article 115 of the CC, according to which every civil right shall be exercised lawfully.23 

The employee's awareness of the termination of employment is an issue for separate discussion. It 
is directly related to limitation period for appeal. According to the important definition of the 
Civil Cases Chamber of the Supreme Court, the termination of an employment contract is a 
unilateral declaration of an intent for validity of which it is mandatory to be received, therefore, 
it is considered to be valid from the moment of arrival (delivery) to the addressee (employee). 24 25 
The employee has the right to be individually warned by the employer about the grounds for 
termination of the employment contract, which is related to the right to work guaranteed by the 
Constitution. According to the court’s reasoning, when an employment contract is terminated 
without prior notice (in cases provided by the LC), it is advisable to notify in writing of the 
termination of the contract. Creating a written document, on the one hand, serves to protect the 
rights of the employee, as s/he is entitled to have full information about the date, grounds and 
rules for appeal of termination of the employment contract with him, on the other hand, makes it 
easier the process of proof for the employer, because if the employer fails to prove the submission 
of information to the employee about the termination of the employment contract, the contract is 

prove the lawful dismissal of the employee. The matter of burden of proof is explained so in the rulings of the Supreme 
Court of Georgia of March 18, 2015 (No.  As-1276-1216-2014) and of March 23, 2015 (No.  As-122-114-2015). The 
Decision of Tbilisi City Court, Case No.  2/31800-17, 07.02.2018. 
21 The text is available at <https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO 
_CODE:C 158>. 
22 International Labour Organisation (ILO). Official webpage <https://www.ilo.org/global/lang--en/index.htm>. 
23 See the Decision of Tbilisi City Court, Case No. 2/31800-17(330210017002176613), 07.02.2018. 
24 The decision of the Supreme Court of Georgia, Case No.  As-1210-2018. 
25 In this regard the Supreme Court clarifies in its decision No.  As-360-2019 that: It is advisable to notify in writing 
about the termination of the contract. The creation of a written document, on the one hand, serves to protect the rights 
of the employee, as s/he is entitled to have full information about the date, grounds and rules for appeal of termination 
of the employment contract with him/her. On the other hand, it makes it easier for the employer the process of proof, 
because if the employer fails to provide the employee with information about the termination of the employment 
contract, the contract will not be considered terminated. The employee is limited to 30 days to appeal the employer's 
decision on termination of the employment contract. 
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not considered terminated. The employee is limited to a 30-day period for appealing the 
employer's decision on termination of the employment contract in court.26 

According to the court’s explanation, the above-mentioned time limit for appeal should be 
counted from the day when the employee was given written explanation about the reason for 
termination of the contract. This 30-day time limit most lately shall be calculated from the date of 
submission to the employee the substantiation of the reason for the termination of the contract by 
the employer in response to the employee's request.27 

In the case law of the Supreme Court, we also observe the interpretation that “.... the legislature 
has set a 30-day time limit for appealing the employer's decision on termination of the 
employment contract, counting of which is linked to the receipt of written substantiation for 
termination of employment or the fact of non-fulfillment of the employer’s obligation to provide 
written substantiation within 7 calendar days".28  

Conduct of an Employee in the Process of Possible Termination of Employment 

Thus, the analysis of case law shows that both the legislature and the judiciary are focused on 
protecting the interests of the employee in the event of termination of employment under article 
3729, 1 (g), (h) and (n) of the LC. In particular, the employer is responsible for conducting the 
proceedings in accordance with the law prior to the termination of the contract, also for 
informing the employee in a timely manner and for proving the factual circumstances of the case. 
At the same time, the employer has to prove the validity and adequacy of the termination of 
employment before the court, if he does not do so before the employee within 7 days, at the 
request of the latter. 

The case law contains almost no discussion about issues such as the employee's good faith before 
the termination of the employment relationship and at the termination stage.  

When discussing termination of an employment contract, the cassation court does not ignore the 
importance of good faith, although it considers it only in the context of the employer's actions 
and pays less attention to the good faith of the employee. In particular, the cassation chamber 
clarifies that termination of an employment contract is an extreme measure that should be used as 
an exception and only in cases expressly provided by law, provided that there is a solid ground. 
One of the goals of the labour law reform implemented in Georgia has been to protect the rights 
of employees. Besides, it is important that labour law is related to the economic development of 
the country and so-called favor prestatoris principle should be used in the individual assessment 
of each case, which means giving advantage to the rules beneficial to employees. In applying this 
principle, it is necessary to maintain the balance between the demands and interests of the 
employer and the employee in the context of fairness, legality and good faith of each one’s 
actions.30 

26 The Decision of the Supreme Court of Georgia, Case No.  As-360-2019. 
27 The Decision of the Supreme Court of Georgia, Case No.  As-360-2019. 
28 The Decision of the Supreme Court of Georgia, Case No.  As-11-11-2018.  
29 For the purpose of the presented work, article 47 of LC, formulated as a consequence of 29.09.2020 No.7177 legal 
amendment is considered. 
30 The Decision of the Supreme Court of Georgia, October 30, 2019, Case No.  As-997-2019, §9. In this decision, as well 
as in a number of similar decisions, the cassation court establishes a uniform practice that the right granted to an 
employer to terminate an employment relationship (withdrawal from the contract) must be exercised lawfully, See the 
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As already mentioned above, as in the case of private law relationships in general, good faith is a 
necessary feature of a contractual relationship and without it, private law transactions are 
impossible. Good faith is the cornerstone on which the private law relationships are based, and its 
breach causes specific legal consequences. "Labour relationship does not mean the fulfillment of 
obligations under the contract in a remote situation between the parties, but rather, its expression 
is intensive communication between the employer and the employee and the implementation of 
joint activities for a common purpose. "Taking into account of this factor, one of the main 
principles of contract law is the principle of trust and good faith between the parties".   

Violation of the obligation, so called "misconduct" by the employee which leads to the 
termination of relationship between the parties, is an evaluative category. Since a gross violation 
is a precondition for immediate termination, its severity must be assessed and substantiated. In 
this regard, the ILO Committee of Experts formulates the concept of "misconduct", which, in 
turn, is divided into two components: 1) improper performance of duties under the employment 
contract by employees (professional misconduct); 2) inappropriate behavior.33 34 The example of 
the first is unlawful behavior, such as indifference to professional obligations; Violation of work 
rules; Disobedience to the legitimate instructions of the employer; Being late or absent from work 
without good reason. The second category implies action against the general order ...35 The named 
misconducts in individual cases may be assessed as accidental, however, when they are done 
systematically, they clearly indicate the mala fide attitude of the employee. For example, 
systematically being late at work, even in conditions of the proper performance of other duties, 
form the basis for disciplinary sanction. 

For example, in case No.2/26626-19, due to improper labour discipline and improper performance 
of working duties by the employee, the employer lost interest in continuing the employment 
relationship with the employee and offered to terminate the employment contract by the 
agreement of the parties and with the consideration of terms of the appropriate compensation. 
The employee ceased to appear at work and perform his/her duties without any notice from the 
day of receiving the offer, just as s/he no longer participated in the negotiations on termination of 
the employment contract. After two weeks of absence from work, the employer was forced to 
initiate disciplinary proceedings against the employee, which lasted for a month. Despite repeated 

Decisions of the Supreme Court of Georgia in cases No.  As-1155-1086-2015, February 2, 2016; No.  As-545-513-2012, 
October 5, 2012; No.  As-549-517-2010, October 19, 2010. 
31 Par. 3 of article 8 of the Civil Code of Georgia (CCG), par. 1 of article 316 of the CCG. 
32 The principle of good faith has several expressions in employment relations: good faith in a pre-contractual 
relationship, direct compatibility of the terms of the contract with the principle of trust and good faith, good faith of 
the parties in fulfilling the obligations under the contract and at the stage of termination of the contract. It is in the 
latter two cases that the degree of non-performance of the obligation by the employee and the standard of his/her 
conduct is the study subject of the present article. 
33 Kasradze, L., 97, Minimum Obligation of State and „Valid Reason“ Principle in case of dismissing an employee: 
Standard of International Labour Organization, International Standards for Human Rights Protection and Georgia, 
Collection of Articles, Korkelia, K. (ed.) 2011, 109-111, cited from Georgian Labor Law and International Labour 
Standards. A training manual for judges, lawyers and legal educators, International Labour Organization, 2017, 232. 
34  Prior to the development of the modern concept of misconduct, ILO Recommendation No. 119 of 1963 on 
termination of employment had already established the standard that termination of employment was inadmissible 
unless there was a valid reason for such termination connected with the capacity or conduct of the worker or based on 
the operational requirements of the undertaking, establishment or service, See R119 - Termination of Employment 
Recommendation, 1963 (No. 119), §2(1). Available at <https://www.ilo.org/dyn/normlex/fr/f?p=NORMLEX 
PUB:55:0::NO::P55_TYPE,P55_LANG,P55_DOCUMENT, P55_NODE:REC,en,R119,/Document>. 
35 Ibid, 232. 
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invitation to the employee to participate in both the job and the disciplinary proceedings, the 
employee did not perform his/her job duties, as a result of which the employer decided to apply 
the most severe disciplinary measure (dismissal).  

The court agreed with the employee that as a result of oral communication on the termination of 
employment by the employer, s/he considered himself dismissed from his/her job and despite 
numerous written warnings, absence from the work for about a month and a half did not 
constitute ground of dismissal based on gross violation of the obligation, and, in relation to being 
late before initiation of disciplinary proceedings, the court held that the employer could have 
applied a less severe liability measure earlier. 

Failure to appear at work and to make appropriate notification about this is not directly 
considered by the LC as a ground for termination of the employment contract between the 
employer and the employee, however, in the case under consideration, the court should have 
assessed not individually in the context of each misconduct, but whether combination of actions 
committed by the employee formed the ground for termination of employment, especially taking 
into account the destructive attitude of the employee in the disciplinary proceedings.36 

The present example demonstrates that the conduct of an employee should not be assessed in a 
straightforward and isolated manner. An important aspect is to reflect the consequences of a 
particular employee’s behavior on other employees’ performance discipline and their attitude 
toward the job. At the stage of selecting a disciplinary sanction, on the one hand, the employer 
should be able to apply an adequate and least repressive sanction and, at the same time, the action 
taken by him should be a means for other employees to achieve better performance discipline. It 
should be noted that despite the quite positive content, such an approach is a bit idealistic and in 
real situations can allow the employee to manipulate. 

One of the key criteria in assessing the employee's behavior should be the degree of fault of the 
employee, and the obvious intent expressed to correct and reconcile the situation created by him 
should be considered as a necessary circumstance in which it is advisable to use the lightest 
possible sanction. Otherwise, in the light of the fact that the uniform practice established under 
the existing legal framework allows for manipulation in the hands of the employee, the 
imposition of additional restrictions on the employer unjustifiably restricts his/her rights 
regarding unilateral termination of employment. Both internal and external components, in 
particular the employee's attitude and the consequences of one’s behavior, should be assessed in 
the context of good faith of the employee. The analysis of case law shows that despite the 
involvement of qualified lawyers in different disputes, a uniform case law is predominantly 
focused on the interests of the employee, which poses a threat to the interests of the employer. 
Given the current situation, legislative intervention may be one of the effective solutions, 
however, making legislative changes is an extreme solution and achieving the desired goal by 
modifying uniform practices can be considered as a priority. 

An employee who deliberately fails to perform his/her duties in a good faith, on the one hand, 
sets a negative precedent at work, and on the other hand, poses a real threat to the business 

36 The Decision of Tbilisi City Court, March 28, 2018, Case No. 2/26626-19, about that whether absence from work and 
not notifying of the abovementioned is considered as a gross violation of the obligation by the employee prescribed in 
subpar. g) of article 37 (1) of the Labour Code of Georgia. The decision has been appealed in the Court of Appeals and 
there is an expectation of rendering a precedent-setting decision. 
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process, because if such actions are not eliminated in time, it will take form of a chain reaction 
and will also affect on other employee’s attitudes toward the job.37 

It would be better for both the legal regulation and the case law to be developed in such a way to 
balance the rights of the parties, that is natural and characteristic of private law relations, instead 
of overburdening the employer with the obligations in a polarized way. However, this does not 
contradict to the principle of termination of the employment contract on valid reason. When 
hearing a dispute, the court relies on labour law regulations, which are primarily focused on the 
protection of the employee. The existence of norms governing the performance of a contractual 
obligation in this case does not ensure the effective protection of the interests of the employer, 
since, formally, the employee may fulfill the obligation imposed on him/him in terms of results, 
however, in parallel with the performance of primary job duties/tasks, his conduct might create 
ground for termination of employment relationship with him/her. The reasoning part of the 
Decision No. 2b/372-16 of the Tbilisi Court of Appeals contains the assessment that “by 
reservation of good faith, the scope of an individual's freedom of action is specified. The 
obligation of the subject to consider the interests of another person is derived from freedom of 
action subject to the principle of good faith to the extent that does not lead to disproportionate 
restriction of his/her own interests".38 

Similar reasoning is also developed by the ILO: The Convention No.158 provides for a concept of 
a valid reason. According to the Convention, the principle of "validity" must be reflected at the 
domestic level of all states and be enshrined in the legislative system. 

The Convention No. 158 is mainly aimed at protecting an employee from dismissal on the 
unlawful grounds, but, at the same time, establishing a balance between the parties to an 
employment relationship. The Convention does not provide for the protection of the employee in 
any event of termination of the employment contract by the employer. In this regard, it contains 
special reservations that allow the employer to dismiss the worker in the presence of certain 
preconditions. Such reservations are scattered throughout the various articles, such as articles 2, 4, 
11.39 40 In the decision No.2b/3964-14, the Tbilisi Court of Appeals stated that the termination of 
the employment relationship, which as a result is connected with the termination of the 
employee's labour right, requires a very detailed and diligent study and evaluation of the grounds 
for termination. Such an assessment is extremely important to maintain a fair balance between 
the parties (employer-employee). On the one hand, the employee should not be unreasonably 
terminated from the employment contract and thus not to be deprived of a livelihood, and, on the 
other hand, the employer should not be restricted from the dismissal of a worker who has 

37 It should also be noted that the same action, which, in one case, constitutes a non-substantial violation, in another 
case, may be equated with a gross violation. In order to assess the severity of an violator’s action (or omission), the 
purpose of the job where the employee works and the function and responsibilities of the employee in that job must 
first be examined. See the Decision of the Supreme Court of Georgia, Case No. As-127-123- 2016. 
38 The Decision of Tbilisi Court of Appeals, Case No. 2b/372-16. 
39 The Decision of Tbilisi Court of Appeals, Case No. 2b/3964-14. Available at <http://library.court.ge/judgements/ 
51892014-12-31.pdf>. 
40 It should be noted that despite the existence of freedom of labor as a right guaranteed by the Constitution, 
employment relations are predominantly private law relations, therefore, it should be considered in the light of the 
peculiarities of this system of law. An expression of this approach can be seen in the practice established by the German 
Federal Labour Court (Bundesarbeitsgericht) in recent years, that in the first stage of labour disputes it is examined the 
private law grounds and, only in the second stage, the admissibility of the the private law results is considered in light 
of compatibility with the fundamental rights. See Fundamental Rights in European Contract Law, 2007, 135. Available 
at <https://pure. uva.nl/ws/files/4369466/52678_Mak_manuscript_juli_2007_cm_voor_ub.pdf>. 
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violated his/her duties and not to be under certain risks caused by maintaining a worker 
unacceptable to him/her. 

In analyzing compliance with the standard of valid reason, the Court again refers to the general 
overview of the above-mentioned Convention No.158 and Recommendation No.166, explaining 
that this Convention includes a regulation on what is considered to constitute unlawful dismissal 
of a worker as well as what would not constitute such act. Pursuant to article 4 of the Convention, 
the valid reason for dismissal of an employee must be related to a) incompetence and / or 
misconduct of the employee; Or b) must be based on the operational requirements of the 
undertaking, establishment or service. In such a qualification, the commentaries, decisions and 
recommendations of the Committee of Experts, a supervisory body of the ILO, are of great 
importance. They are indeed of a recommendatory nature, but define the text of the Convention, 
the scope of the regulation and they may be presented as a source of inspiration for legislation and 
for national courts. The 1995 report of the ILO Committee of Experts reviews the concept of 
"misconduct", which in turn is divided into two components: 1) improper performance of duties 
under the employment contract (misconduct) by workers (improper professional conduct); 2) 
Inappropriate behavior. The employee's "improper performance of duties under the employment 
contract means: neglect of official duties; Violation of internal labour regulations (especially in 
terms of safety or health rules); Disobedience to the legitimate order of the employer; Being late 
or absent from work without any good reason".41 In the said decision, the Chamber also clarifies 
that when it comes to a breach of safety rules by an employee, it is less important whether a 
particular breach resulted in injury to the persons. The very fact that the employee was 
responsible for the lives and health of the persons, it is not necessary to lead to a fatal outcome in 
order to evaluate employee’s misconduct as to be of a high degree. 

The views of the Court of Appeals are fully sharable about the issue that the assessment of 
misconduct should not be limited to the component of direct job duties, and no imbalance of 
interests should be observed in resolving a dispute. Such an approach creates opportunity of a 
balanced protection of the interests of the parties and instead of unjustifiably restricting the 
employer in favor of the employee, allows the employers to pursue their own interests within the 
framework of legality and rationality. 

The decision No.2/31800-17 of the Tbilisi City Court contains interpretation of a precedent 
importance that indeed, an employment relationship is a relationship in which the employer 
always constitutes the so-called “strong” party of the contract and, consequently, the several 
sources of both international and national law discussed above, are significantly more focused on 
protecting the labour rights of employees, but these approaches will be absolutely useless and 
wrong if the employer is not demanded to protect employees' rights within reasonableness. 
Demands against employers (who, as legal entities under private law, are usually profit-oriented 
and usually serve to their economic purposes) should not be overly strict, unreasonable and 
inadequate. It is clear that the employer is really entitled to control the quality of labour 
productivity, the consistency of the performance of employment duties and in the absence of 
them (or in case of insufficient qualifications) to apply strict sanctions against employees. The 
antagonistic interpretation of the employer-employee mutual obligations would inevitably create 
an unfavorable environment for employers to operate in the free labour market and (given that 
the vast majority of a country's gross domestic product (GDP) is created by private businesses) it 

41 The Decision No. 2b/3964-14 of the Tbilisi Court of Appeals, November 17, 2014. 
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would become an obstacle to the development of citizens' labour potential. If the employer is not 
empowered to encourage the employee for good work and to punish him/her for bad work, the 
employment relations space would be in an unnatural state to some extent.42 

Such an approach is in line with both domestic and international law, for example under article 1 
of the European Social Charter, the Contracting Parties undertake to promote the attainment and 
maintenance of the stability and highest degree of employment; Pursuant to article 4, IV, of the 
same document, the parties undertake to recognize the right of all workers to a reasonable period 
of notice for termination of employment. This regulation refers to the creation of an appropriate 
legal environment by the contracting parties, where it will be possible to achieve stability and a 
high level of employment, which, in itself, does not mean neglecting the interests of the employer 
and virtually maintaining the contractual relationship in a forced manner for the purpose of 
stability of employment relationship. 

Article 24 of the Charter refers directly to the termination of a contract and stipulates that with a 
view to ensuring the effective exercise of the right of workers to protection in cases of 
termination of employment, the Parties undertake to recognize the right of all workers not to 
have their employment terminated “without valid reasons” for such termination connected with 
their capacity or conduct as well as with the internal regulations of the undertaking; The parties 
also recognize the right of workers to receive adequate compensation or other appropriate relief 
in the event of termination of employment without good reason. The mentioned norm refers to 
the cases in a narrow sense when the employer, without proper prior procedures and legal 
grounds, unilaterally terminates the employment relationship, when the employee is not properly 
informed within a reasonable time and is not given opportunity to protect his/her own interests. 
However, the provision of article 24 of the Charter shall not apply in cases where the use of a 
specific ground for termination of employment precludes the possibility of receiving 
compensation, for example, sub-paragraphs g) and h) of article 3743 (1) of the LC, when the 
grounds for termination of employment is a relevant disciplinary misconduct committed by the 
employee. 

Conclusion 

Thus, to ensure the protection of the so-called "weaker" party, the restriction of the interests of 
the employer should be aimed at balancing the interests of the parties. This approach is lawful and 
logically justified. However, I believe that it should not be done at the expense of unjustified 
interference in the protected area of the employer. 

An employment relationship is, by its nature, a contractual relationship where the principles of 
autonomy of will and fairness are very important. Employment relationship is not an exceptional 
case of forced contracting, therefore, legal regulation or the case law should not take such a form 
that the employer, has to have a relationship with an undesirable employee based on the binding 
influence of legislation and judicial practice. 

It is advisable not to fully shift the liability to the employer. On the one hand, balancing interests 
should not leave the employee vulnerable to the arbitrariness of the employer, and, on the other 
hand, the employer should be able to dismiss the employee for corporate purposes without 

42 See the Decision of Tbilisi City Court, Case No. 2/31800-17 (330210017002176613), §6.3. 
43 For the purpose of the presented work, article 47 of LC is considered, formulated as a consequence of. 
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sanctions directed to correction before using the most severe measure of disciplinary liability if it 
is highly probable that they will not lead to a proper outcome. Such an approach, by its very 
nature, does not lead to a modification of the principle of the primacy of the primary claim; Such 
a solution to the issue is equal to a case where the party no longer has an interest in the 
continuation of the contractual relationship and makes a direct decision to terminate it, or it is 
clear that the application of a lighter sanction will not be successful.44  The established opinion 
serves only the purpose of not depriving the employer of the possibility of directly using extreme 
measure of disciplinary liability, since in the conditions of the existing legal regulation and 
established uniform practice, it is practically impossible for such an action to be taken by such an 
employer. 

When there are facts of systematic misconduct on the part of the employee and there is a clear 
mala fide and/or indifferent attitude towards this by him/her, the employer should have a real 
opportunity to unilaterally terminate the employment relationship with him/her. Straightforward 
application of the ultima ratio principle precludes the employer from using a most severe form of 
liability in the presence of a combination of minor disciplinary misconducts unless less repressive 
measures have been used. For example, in situations where the employer has repeatedly used the 
informal warning mechanism but the employee's standard of conduct has not improved, a direct 
reference by the court to the ultima ratio principle and deeming the termination of the 
employment contract as unlawful is against the employer's interest, excessively binds and forces 
him to have a longer relationship with the employee until inadequate effectiveness of the less 
severe sanction used and the need to terminate the employment relationship are proved by 
documents. 

It is true that both national and international law are focused on protecting the interests of the 
employees and creating social guarantees for them, but even according to the principle of fairness, 
it is inadmissible to put one in the cabal conditions in favor of the other. Thus, in cases where 
certain episodes of disciplinary misconduct committed by the employee do not constitute a gross 
violation and, at the same time, no fact of specific damage occurs, the employer should have the 
right and opportunity to unilaterally terminate the employment relationship with an employee 
who violates discipline at work and endanger the order in the service by his/her improper 
conduct that contradicts to the principle of trust and good faith. 

In assessing the lawfulness of termination of employment, the starting point should be the 
justification and expediency of applying a specific disciplinary measure based on the content of 
the violation, considering the employee's attitude towards maintaining the employment 
relationship. In this regard, significant interpretations are observed in recent case law, which raise 
the expectation that the approach will no longer be sharply polarized in favor of the employee 
and the practice will go towards more balancing interests. In particular, the decisions state that 
“in examining the grounds for dismissal of a worker, the court examines the lawfulness of the 
exercise of the employer's right, on the basis of which it assesses the validity of the claims made 

44 Composition of article 405 (1) of the CC: If one of the parties to a bilateral contract breaches an obligation arising 
from the contract, then the other party to the contract may repudiate the contract after the unavailing lapse of an 
additional period of time fixed by him for performance of the obligation. If proceeding from the nature of the breach of 
obligation, an additional period of time for performance is not afforded to the breaching party, then a warning shall be 
equivalent to the fixing of an additional period of time. If the obligation has been breached only in part, then the 
obligee may repudiate the contract only if the performance of the remaining part of the obligation is no longer of 
interest to him. Fixing an additional period of time or issuing a warning is not required when it is obvious that it will 
yield no results (subparagraph (a) of paragraph 2). 
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by the parties before the court. For that it is necessary to study lawfulness of the circumstances 
causing its use. Besides, in order to assess the lawfulness of the dismissal of the employee, it is 
important to prove the fact of gross violation of the obligations imposed on the employee, which 
is possible only as a result of the investigation of the grounds for dismissal of the employee (the 
decisions of the Supreme Court of Georgia in cases No.As-416-399-16, 2016; No.As-812-779-2016, 
2016; No.As-1276-1216-2014, 2015; Case No.As-483-457-2015)“.45 “According to the court, the 
most important circumstance is the inadmissibility of a specific action defined by the internal 
regulations by the employer itself. For example, in the case of an employee's absence from the 
workplace, the reasons of which are not known in advance to the employer (the director of the 
company or a person authorized by the director) through the appropriate application of the 
employee, it will be considered to be a gross violation of the terms of the employment 
contract/internal labour regulation”.46 

The approach that, if an employee does not show signs of improving his/her conduct before 
termination of employment, the employer should be allowed to dismiss him/her, is not novelty to 
the world legal space. Paragraph 7 of the 1982 ILO Recommendation No. 166 already contained a 
record that an employee's misconduct should not directly become a ground for termination of 
employment until s/he has been given written warning by the employer and given a reasonable 
period of time to improve his/her unsatisfactory performance.47 In interpreting this 
recommendation, I think it would be reasonable to take the approach that if an employee does 
not make a clear effort to correct his or her conduct and maintain job in the period before 
termination of employment, termination of employment by the employer should be justified. 
Neither the above-mentioned recommendation contains an obligation to apply a lighter 
disciplinary sanction, but merely establishes an obligation to make a written warning and to 
prove the ineffectiveness of that warning. 

Thus, Despite the existence of the hierarchy in employment relations and the institute of the so-
called "weak" party, it is necessary not to protect the employee at the expense of excessive 
restriction of the employer’s legitimate interests. When assessing the lawfulness of termination of 
employment, special attention should be paid to the factor of employee’s good faith and the 
interests of the employer, so that, instead of a straightforward and one-dimensional assessment, 
the issue is thoroughly examined and a decision is made in accordance with private law 
principles. Otherwise, there is a risk that as a result of practices detrimental to the employer in 
the long-term prospect, employers will find themselves in an ambush position towards 
employees, which, in turn, will lead to additional negative consequences. 

Given the analysis of the case law and its direct proportional impact on employment relations, I 
think the above-mentioned result can be achieved even without legislative intervention, as 
national law is in full compliance with both international law and international recommendations 
for balancing interests between parties to employment relationship. In order to solve the problem, 
it is necessary for the court to understand the issue in a new way and to develop a less polarized 
approach to labour disputes in order to ensure the protection of the balance of the parties’ 

45 See the Decision of Tbilisi City Court, Case No. 2/26626-19. 
46 The Decision of Tbilisi City Court, March 28, 2019, Case No. 2/26626-19. 

 The employment of a worker should not be terminated for unsatisfactory performance, unless the employer has given 
the worker appropriate instructions and written warning and the worker continues to perform his duties 
unsatisfactorily after a reasonable period of time for improvement has elapsed – §7, R166 - Termination of Employment 
Recommendation, 1982 (No. 166). Available at <https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:121 
00:0::NO::P12100_ILO_CODE:R166>. 
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interests. It is noteworthy that latest 29.09.2020 No. 7177 legal amendments to the Labour Code 
of Georgia does not contain different regulations on the topic under consideration, only the 
numbering of norms will be changed, which creates the expectation that the issue will remain 
topical after the entry into force of the amendments and the legal situation of the employer will 
be still dependent on judicial practice.48 
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