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Abstract 

This paper discusses the legal labour guarantees granted to employees in the event of 
alienation/transfers of undertakings, businesses or parts of undertakings or businesses. European 
Union Directive1 2001/23/EC as part of the Association Agreement, national legislation, regulation 
of some EU member states, Georgian case law, as well as relevant decisions of the European Court 
of Justice are presented to study the issue.  

The paper aims at determining the compliance of the national legislation regulating labour 
relations with 2001/23/EC Directive, analyzingboth European and Georgian case law and 
identifying problems.  

On the one hand, the issue is presented in a new way in the paper, and on the other hand, the 
transfer of undertakings as a legal institute, the in-depth analysis of which has not been carried 
out so far, is studied in detail. The paper will help the reader to get acquainted with the whole 
procedure of transfer of undertakings, define the rights and obligations of the subjects involved, in 
addition, the reader will also be able to understand the policies and mechanisms of approximation 
of labour legislation to European Union standards. The paper focuses on the rights and obligations 
of previous and new employers and employees in the event of transfer of undertakings, including 
the right to consultation and information, the prohibition of termination of the employment 
relationship simply because the transfer of the undertaking took place, etc. The paper points out 
the barriers that prevent employees to fully protect their violated rights in cases of violation of 
labour rights due to the transfer of undertaking. Normative and practical problems are revealed 
and recommendations are offered to solve them.  

Introduction  

Georgia faces significant challenges in terms of labor rights protection. To achieve a balance of 
interests between employment-related guarantees for employees and, at the same time, the 
interests of the employer, the state has begun to implement legislative changes since 2013: various 
norms were incorporated in the Labour Code of Georgia2 (LC) that significantly improve the 

* MA of Iv. Javakhishvili Tbilisi State University. The material is a thesis for a degree obtained within the MA program
in law at TSU Faculty of Law. 
1 Council Directive on the approximation of the laws of the Member States relating to the safeguarding of employees' 
rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses. The text is available at 
<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32001L0023>. 
2 2010 Georgian Organic Law No.4113-RS Labour Code of Georgia. Available at <https://matsne.gov.ge/ka 
/document/view/1155567?publication=16>. [Present thesis is preparede before the latest amendments of Labour Code in 
29th of September 2020 (Organic Law No.7177), thus the references to the numeration of the Code articles may not 
coincide the version in force]. 



Taganashvili, N.                     Vol. 1, Issue 2, 2020 
___________________________________________________________________________________ 

 
 

employment status of employees. This process was further deepened when Georgia became a 
party to the Association Agreement3 and, in the context of employment, social policy and equal 
opportunities, undertook the obligation to implement several international standards and 
directives of the EU into Georgian legislation, to bring the regulatory framework closer to EU 
legislation, and to establish effective mechanisms for ensuring enforcement of the provisions. In 
turn, international labour standards provide for the improvement of employment policy, the 
creation of decent working conditions for people, and create development opportunities. 
Harmonization of labour legislation with European norms foretells the creation of labour and 
social guarantees for the "weak" party of employment relationships and protects the interests of 
employees.  
 
Labour relations are an important part of public and everyday life, and their proper regulation 
affects the realization of other rights. Considering the essence of the employment relationship, the 
employee is personally and economically dependent on the employer, so there is a risk of abuse of 
this dependence by the work provider. Minimizing this threat should be considered to be an 
obligation of the state.4 Taking into consideration this, protection of the rights of employees, 
considering the economic interests of employers, achievement and maintenance of balance 
between them is the goal and one of the priorities of the state; In this process, it is necessary to 
have an effective policy focused on the protection of employee rights.  
 
It is noteworthy that modern economic and technological innovations, structural changes in 
enterprises, innovative challenges have also affected the labour rights of employers. New needs 
arose and the necessity to develop new, albeit employee-centered approaches to those needs has 
emerged. In European employment law, in this regard, special attention is paid to the protection 
of the status of employees and working conditions in the event of a change of 
undertaking/business owner. 
 
This paper discusses the legal aspects of protection of employees' rights in the event of transfers of 
undertakings, businesses or parts of undertakings or businesses, several important acts related to 
them, first of all, Council Directive 2001/23/EC of 12 March, 2001, which will be transposed into 
Georgian legislation in the shortest terms. This paper analyzes the importance of labour rights 
protection as part of European integration policy, describes the procedure for the transfers of 
undertakings, its essence, the rights and obligations of entities involved in the process, the 
approaches of individual EU member states (mostly Germany) towards the legal institute of 
transfer of undertakings. The paper emphasizes the decisions of the European Court of Justice 
(hereinafter - ECJ), as well as evaluates national legislation and practice, identifies problems and 
challenges, and discusses the importance of implementation and the effective execution the 
requirements of Directives’ into national law.  
 
The topic discussed in the paper is very actual, the issue is not properly addressed in depth, 
Georgian legal literature does not discuss the case law in this regard, the rights of employees in the 
process of transfer of undertaking are not fully identified. Taking into consideration this, the 

3 2014 Association Agreement No.200/42  between the European Union and the European Atomic Energy Community 
and their Member States, of the one part, and Georgia, of the other part. The text is available at <https://matsne. 
gov.ge/ka/document/view/2496959?publication=0>.  
4 Chachava, S., Competition of Claim and Grounds for Claim in Private Law, Dissertation for the academic degree of 
Doctor of Law, Iv. Javakhishvili Tbilisi State University, Faculty of Law, Tbilisi, 2010, 98-99. Available at <http://law. 
tsu.ge/data/file_db/faculty-lawpublic/sofio_chachava.pdf>. 
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paper is innovative, as it presents international standards that apply to the research topic, as well 
as discusses the prospects of incorporating several norms in Georgian legislation. The issue under 
consideration may be relevant, in the event of a change of ownership, to a labor rights researcher 
theorists and as well as practitioner lawyers and any person whose interests include 
approximation of Georgian and European labor law, in the context of the performance of 
Georgia's international obligations under the Association Agreement. 

The paper aims at determination of the compliance of the national legislation regulating labour 
relations with 2001/23/EC Directive, analysis of both European and Georgian case law and 
identification of problems. The present paper also aims to carry out a thorough study of the rights 
and obligations of the previous and new employers and employees during the transfer of 
undertakings; Finally, to identify practical shortcomings in the process of protection of employees 
during the transfer of undertakings, to review the existing international practices, standards in 
this regard and through their comparative analysis, to develop recommendations for the reflection 
of certain norms in Georgia. 

To achieve these goals, the following objectives are set: to study the procedure of full or partial 
transfer of undertakings and businesses, the principles of regulating the rights of employees in this 
process; To analyze the provisions of the secondary legislation (directive) of the European Union; 
To determine the directions of research based on the analysis of foreign and Georgian literature; 
To Examine the practice of ECJ, which plays a key role in the interpretation of the norms of the 
Directive. Based on the generalization of international experience, to determine the compliance of 
the norms regulating the transfer of undertakings in Georgian legislation with the international 
standards; To identify the obstacles and barriers that prevent employees from fully recovering 
their violated rights in cases of labour rights violations due to the transfer of undertakings; To 
reveal normative and practical problems and find ways to solve them.  

The subject of the study is the provisions of the European Union directives, as part of the 
Association Agreement, the amendments to the Georgian labour legislation related to the transfer 
of undertakings, the regulations of some EU member states (Germany), the Georgian and ECJ 
practice. 

The present paper uses descriptive, critical analysis, systemic, and comparative methods. 

The paper uses normative material (including Georgian legislation acts, secondary legislation of 
the European Union, laws of EU member states, some recommendations of the International 
Labour Organization (ILO)5, as well as Georgian and foreign scientific literature, documents and 
articles, the author's own opinions. 

To achieve the set goal, a consistent understanding of the issues given in the structure of the paper 
will allow us to analyze the procedure for alienation / transfer of undertakings regulated by EU 
labour law, the rights and obligations imposed on parties by Directive 2001/23/EC, the scope of 
application of the directive, interpretations of its provisions in judicial practice. At the same time, 
it will be possible to assess the steps taken by Georgia to approximate national labour legislation to 
the European one. Finally, the paper will highlight why it is important to fulfill the obligations 

5 International Labour Organization. See official webpage <www.ilo.org>. 
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under the Association Agreement, what this process will bring to both the employee and the 
employer; Problems will be identified and ways of their effective solution will be suggested. 

Until today, the harmonization of labour legislation with international standards and the 
legislative regulation of labour rights of employees, and their subsequent implementation and 
enforcement of the provisions is an important challenge. With a new perspective on the issue, the 
paper will enable the reader to better understand the policies and mechanisms of approximation 
of labour law to the standards of the European Union and, in this way, promote the creation of 
new practices and the development of law. 

I. Protection of Labour Rights as Part of European Integration Policy - on the Example of the 
Association Agreement and the European Social Charter  

The labour right is one of the fundamental human rights protected in several international 
instruments. It belongs to the category of socio-economic rights and is a combination of rights and 
obligations in labour relations, which includes employment-related rights, fair, safe and hygienic 
working conditions, fair pay, professional training, equal treatment, non-discrimination, 
instrumental and other rights.7 The main goal of the state is to ensure public welfare by protecting 
the interests of individuals.8 To achieve this welfare, the protection of labour rights is necessary, 
which must be achieved through the implementation of a healthy labour policy, appropriate 
legislation and various institutional mechanisms. 

Georgia recognizes important international instruments governing labour rights protection 
matters. The relation between international treaties and national legislation is defined by the 
Constitution of the country and an international treaty or agreement of Georgia has precedence 
over domestic normative acts unless it comes into conflict with the Constitution9 of Georgia.10  

Since the need to harmonize Georgian legislation with European Union legislation arose, labour 
rights protection has become part of Georgia's European integration policy, in particular, it should 
be noted the Association Agreement signed between Georgia, of the one part, and the European 
Union and the European Atomic Energy Community and their Member States, of the other part. 
By signing this document, Georgia has undertaken obligation to harmonize and integrate 
Georgian legislation with several European standards, including regulations, directives or 
recommendations in the field of private law. These include labour law standards; However, it 
should be also noted that approximation to European Union law is a mandatory component (hard 
approximation) and the harmonization process is "strictly de iure format".11 That is why it became 
necessary to make severalchanges, including in the LC, to ensure proper fulfillment of the 
obligations set out in the Agreement and the association agenda. Each year the Government of 

6 The European Social Charter of 1996 (revised), the text is available at <https://matsne.gov.ge/ka/document/view/1392 
164?publication=0>. 
7 Eide, A., Krause, C., Rosas, A., Economic, Social and Cultural Rights: A Textbook, Second Revised Edition, 2001, 268. 
8 Chachava, S., Recommendations for Improvement Current Legislation via Judge-Made Law Related to Cancelation of 
Employment Contracts of Fixed and Unlimited Duration, Employment Law (Collection of Articles) I, Meridiani, Tbilisi, 
2011, 35. 
9 1995 Constitutional Law No.786 of the Republic of Georgia - Constitution of Georgia. The text is available at <https:// 
matsne.gov.ge/ka/document/view/30346?publication=35>. 
10 Paragraph 5 of article 4. 
11 Maisuradze, D., Sulkhanashvili, E., Vashakidze, G., EU Private Law – Judgements and Materials, German Corporation 
for International Cooperation (GIZ), Tbilisi, 2018, 15. 
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Georgia approves a National Action Plan that defines the performance of which specific task set 
out in the Agreement is purpose of the country for the specific time period. 

Under the Association Agreement, in terms of employment, social policy and equal opportunities, 
Georgia has already undertaken obligation to transpose, integrate and implement several 
European Union directives into Georgian legislation. These include Directive 2001/23/EC - on the 
approximation of the laws of the Member States relating to the safeguarding of employees' rights 
in the event of transfers of undertakings, businesses or parts of businesses; The fulfillment of this 
obligation has indeed been delayed but it is important that in the last few months, positive steps 
have been taken in this direction, which has been reflected in the preparation of specific 
amendments to the Labour Code. Their preparation was a great challenge, requiring systemic 
understanding and a study on the labour rights of employees in the event of transfer of 
undertakings [to the new owner], which, on the other hand, involved a detailed study of 
European best practices and their adaptation to the Georgian reality. Naturally, this process is still 
ongoing, which should be carried out in stages, albeit dynamically, in view of the aims and 
objectives of the Association Agreement but obviously this should not be considered narrowly - 
only in the context of European integration, or because failure to meet obligations may have 
negative consequences for the country but the main thing is the development of a common policy 
for the protection of the employees’ labour rights, for improvement of their working conditions 
and ensuring their dignified life. In a developed market economy and legal state, labour is a good 
that can be a determinant of any other legally protected interest.12 Protection of labour rights is 
one of the important factors in the realization of the principle of the social state. 

Georgia ratified13 the European Social Charter and its annex in 2005, recognized the articles of the 
Charter as binding, which include the right to work, right to just conditions of work,14 to a fair 
remuneration,15 to organize,16 to bargain collectively,17 etc. It should be further noted that 
Directive 2001/23/EC, the provisions of which are required by the Association Agreement to be 
transposed in Georgian legislation, strengthens several rights under the European Social Charter.  

Here, it is important to emphasize that Georgia has recognized not all but some of its provisions, 
among them article 21 of the Social Charter - on the right to information and consultation, article 
22 - on the participation in the determination and improvement of the working conditions and 
working environment, article 24 - the right to protection in cases of termination of employment, 
etc. LC more or less properly regulates the provisions of the Social Charter but I think it is 
important to reconsider the policy of recognition of the provisions, because the articles of the 
Social Charter that Georgia has not recognized as binding, really promote the protection of labour 
rights of persons and create specific legal guarantees; Therefore, we can consider them to be 
necessary. 

Thus, the protection of labour rights defined by the above-mentioned documents is considered by 
Georgia as part of the European integration policy. Fulfillment of undertaken obligations is a long-

12 Zoidze, B., The Essence of Freedom of Labour in the Practice of the Constitutional Court of Georgia, Employment 
Law (Collection of Articles) I, Meridiani, Tbilisi, 2011, 5. 
13 2005 Resolution No.1876 of the Parliament of Georgia on the Ratification of the European Social Charter (Revised) 
and its Annex. Available at <https://matsne.gov.ge/ka/document/view/43174?publication=0>. 
14 Article 2.  
15 Article 4.2, article 4.3, article 4.4 
16 Article 5. 
17 Article 6. 
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term process, which must also be continuous. Regulating labour relations and caring for 
employers as well as caring for employees should be one of the priorities for the state, which 
should be done by taking the right and consistent steps, following the harmonization processes of 
the Georgian and European legislative space.  

II. The Essence of Full or Partial Transfer of Undertakings and Businesses

2.1 Importance of Protecting Employees in the Process of Full or Partial Tansfer of Urndertakings 
and Businesses  

Protecting the labour relations of the employees is one of the priorities for the state. The creation 
of various legal or social guarantees for employees has a great impact on the level of protection of 
human rights and freedoms in the country and ensures their realization. 

The purpose of labour law, given its historical development, is to "protect" the employee from 
disproportionate and unreasonable encroachment on interests. Employee both personally and 
economically depends on the employer in employment relationships. The state is obliged to 
protect the "weak" party in labour relationships and to prevent the abuse of this dependence.18 In 
one of the cases, the Supreme Court considered the right of the employee protection to be an 
important aspect of the constitutional right to work19 and clearly defined that freedom of labour 
“means the legal protection of the rights of the employee by the state; The state which has granted 
the individual freedom of labour by the Constitution and which has recognized international 
norms governing the protection of the rights of employees (article 4.4 of the European Social 
Charter (revised), article 6 of the International Covenant on Economic, Social and Cultural Rights, 
article 22 of the Universal Declaration of Human Rights) must also take care of the right to 
employment protection, for which it must establish an appropriate legal regime".  

The importance of protecting employees is also reflected in the fact that it means creating decent 
living conditions, promoting safety and free personal development, although it is important to 
achieve and maintain a balance between employees' rights and the economic interests of 
employers. "The state must equally ensure economic stability and freedom of labour"20. It must be 
able to protect employees in a way that does not neglect the interests of the employer. 

The protection of employees is the main objective of Directive 2001/23/EC.21 Its preamble states 
that the elaboration of the document was driven by a factor characterizing the modern economy, 
such as structural changes in undertakings, during the complete or partial alienation/transfer or 
merger of undertakings and businesses.22  In the introductory part, it is mentioned that the 
changes made in the undertakings are affected on the labour and living conditions of the 
employees, these changes may lead to the collective redundancies of the employees or the 
bankruptcy of the undertakings. Therefore, it is necessary to protect the rights of employees by 
informing and consulting them promptly regarding the expected negative consequences. 

18 Chachava, S., supra note 8, 37. 
19 The Ruling of the Supreme Court of Georgia, March 23, 2010, Case No.As-1261-1520-09. Available at (search engine) 
<http://prg.supremecourt.ge/DetailViewCivil.aspx>. 
20 Chachava, S., supra note 8, 35. 
21 Zahn, R., The Court of Justice of the European Union and Transfers of Undertakings, 6 Eur. Lab. L.J. 72, 2015, 83. 
22 2001/23/EC Directive,  Preamble, par. 2.  
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Thus, European labour law pays great attention to the protection of employees and establishes 
several legal mechanisms, ways by which it will be possible to enforce the rights granted to 
employees. I think it is especially important in this process not only to ensure the creation of 
appropriate conditions for the protection of employees' rights, on the one hand but also, on the 
other hand, to enable the state to support these rights without hindering the development of free 
entrepreneurship. "Labour policy should equally safeguard the rights of the employee, as well as 
the employer, which is the most important entity in the field of production and trade."23 

2.2 Procedure for Transfer of Undertakings 

The provisions of the Directive apply to the transfer of undertakings or the transfer of parts of 
undertakings and businesses to a new owner. The relevant provisions of the Directive may also 
apply in cases of split-up of undertakings.24 

The definition of transfer of undertakings is of particular importance for the definition of 
employment safeguards in this process. The alienation/transfer of undertakings, for the purposes 
of the Directive, does not mean any transfer of the undertaking but it refers only to the alienation 
of an economic entity/object that has retained its identity, organizational unity of resources, 
which ensures the conduction of economic activity, regardless the activity is major or ancillary.25  

The time of full or partial transfer of undertakings is considered to be a specific time (although, it 
does not mean a long period) when the employer's responsibility - to run the undertaking and 
ensure the operation of the business - passes from the transferor to the transferee - the new 
owner.26  

It is important to note why it is necessary to discuss the timing of the transfer of undertakings. 
The reference to this matter helps us to determine the category of employees who can benefit 
from several legal safeguards in connection with the transfer of undertakings. Determining the 
time factor helps us to know who can exercise these rights and who cannot, because the 
protection applies to employees who are directly affected by the transfer of the undertaking and, 
at the same time, their employment contracts were in force at the time of transfer, not to those 
who had already terminated an employment relationship with the transferor.27  

2.3 Types of Transfers of Undertakings 

The types of transfer of undertakings can be defined as follows: it is possible to carry out full or 
partial alienation of an undertaking or business; In turn, alienation is one of the forms of transfer 
of undertakings, and another way of implementing structural changes in the undertaking  is the 
merger (combination, takeover) of undertakings. From the undertakings participating in the 
merger process - the one that made takeover of another undertaking, or a new undertaking 

23 Kardava, E., Development of Labor Relations Law on the Background of Euro-Integration Processes, Journal of Law 
1, Publishing of Ivane Javakhishvili Tbilisi State University, Tbilisi, 2016, 150. 

24 Article 1.1 (a) of Directive 2001/23/EC. 
25 Ibid, article 1.1 (b). 
26 See the Times (London), Date of transfer of undertaking, June 9 2005, based on decision - Case C-478/03, Astley and 
Others v. Celtec Ltd, 1. Available at <http://csdle.lex.unict.it/docs/labourweb/Judgment-in-case-C-47803---Celtec-Ltd-
v-JohnAstley-and-Others/2034.aspx>. 
27 Ibid, 2. 
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formed as a result of the combination, is the transferee28 of the undertaking and bears all the 
obligations of the previous owner. This process affects employment contracts and labour relations 
in general; That is why the European legislature has defined the ways of protection of the 
employee in cases of mergers of undertakings. 

III. A Brief Overview of European Union Directive 2001/23/EC

3.1 Scope of application of European Union Directive 2001/23/EC  

The main principles of European Union labour law are set out in several directives which are the 
sources of European Union law (secondary legislation). The directives are binding on all member 
states of the European Union, and for Georgia they are important guideline documents for 
European integration and, in particular, for the Europeanization of labour law. The European 
course we have openly stated cannot evade the directives, the approximation to requirements of 
them are set out in the Association Agreement with the appropriate implementation deadlines. It 
should be emphasized that the legal approximation not only means the transposition of relevant 
standards in the laws but also strictly indicates their application in practice. Besides, incorporating 
minimum standards of protection of labour rights guaranteed by most of them in the legislative 
acts will be useless if the addressees do not enjoy these rights. 

We need to point out several notable provisions before we start directly analyzing a particular 
directive. First of all, unlike regulations, directives do not have direct effect, they need to be 
implemented, to be transposed into the national law of the country concerned. States are not 
limited in their choice of form, they can make reception of directives as a law, as well as in a form 
of subordinate act, etc. The countries are not also limited to impose stricter provisions in practice 
than the standards set out in the directive; Depending on the peculiarity and specificity of the 
country, they can determine individual mechanisms and instruments for enforcement or 
liability.29 

Directive 2001/23/EC replaced Council Directive 77/187/EC,30 adopted on February 14, 1977, 
which, in turn, introduced the concept of "transfer of undertakings" into European labour law and 
thus focused on the workers' labour and social rights in the event of transfer of undertakings.  

It should also be noted that as a result of revision after 24 years, the new (modified) directive 
retained essentially the same approaches as they were reflected in the 1977 edition. In legal 
science, this period is often referred to as the "golden age" for European labour law.31 The new 
directive was also based on the European Social Charter, which provides for the rights of 
employees to be informed in the event of employment termination in the employment institution, 
the right to protection, consultation with employees during collective redundancies, etc. but most 

28 Bejan, F., The European Law Regarding the Impact of Merger on Employees’ Rights , Romanian Journal of European 
Affairs, Vol. 13,  2, 2013, 30. 
29 Kardava, E., EU Labour Standards in Georgian Law and Practice, Fountain Georgia, Tbilisi, 2018, 3. 
30 Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the Member States relating to 
the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of businesses. 
Available at <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31977L0187>. 
31 Rainone, S., Labour rights in the making of the EU and in the CJEU case law: A case study on the Transfer of 
Undertakings Directive, The Author(s), Lab. L. J. Vol. 9(3) 299–325, 2018, 311. 
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importantly, the Directive 2001/23/EC aims to ensure the protection of employees in the event of 
restructuring, transfer, change of owner.32 

As already mentioned, this Directive, as a guiding document in the context of the transfer of 
undertakings, extends its regulation to the transfer of an undertaking or business or the transfer of 
their parts to other employers only as a result of legal transfer or merger.33 

The directive stipulates that the norms set out in it apply to public and private undertakings 
engaged in economic activities, regardless of whether they are focused on making a profit.34 It 
should also be noted that seagoing vessels are excluded from the scope of the Directive.35 In the 
case of administrative bodies and legal entities under public law, the transfer of 
public/administrative functions is not governed by the norms governing the transfer of 
undertakings.36 This is a very important provision and it is clear that the reorganization in the 
public service or the transfer of functions between the public services is unequivocally excluded 
from the scope of the Directive.  

The directive does not oblige states, although they can decide to apply the provisions of the 
document to cases where the full or partial alienation of an undertaking or business is part of the 
liquidation process in the event of bankruptcy.37 

Article 2 declares38 that the Directive does not address to national definitions of employment 
contracts and employment relations, although it states that Member States should not exclude 
employment contracts from the scope of the Directive solely for reasons such as: a) the number of 
working hours performed or to be performed;39 b) fixed-duration contracts of employment or 
temporary employment relationships.40 

It is also interesting whether several provisions of the Directive apply to cross-border transfers of 
undertakings. The document does not provide a direct reference to this, nor does it specify, for 
example, in the case of transfers of transboundary undertakings or businesses, in the event of a 
conflict of national laws of the countries, which should be preferred; however, it is widely 
believed that such transfers and/or mergers should be within the scope of the Directive.41 I think 
such an approach is based on the purpose of the Directive to protect employees and to the process 
of transfer of undertakings alone not to adversely affect their rights and social guarantees. Hence, 
this approach should be considered justified.  

32 Valdés Dal-Ré, F., Transfers of Undertakings: An Experience of Clashes and Harmonies between Community Law and 
National Legal Systems, Sciara S. ed., Labour Law in the Courts, Hart Publishing, Oxford and Portland, Oregon, 2011, 
184. 
33 Article 1.1(a). 
34 2001/23/EC Directive, article 1.1(c). 
35 2001/23/EC Directive, article 1.3. 
36 2001/23/EC Directive, article 1.1(c). 
37 Lamponen, H., The Principle on Employee Protection in a Merger and a Transfer of an Undertaking, Helsinki 
University Print, Helsinki, 2008, 164-165. 
38 2001/23/EC Directive, article 2.2. 
39 Ibid, article 2.2 (a). 
40 Ibid, article 2.2 (b) and 2.2 (c). 
41 Bejan, F., supra note 28, 31. 
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3.2 Subjects of the European Union Directive 2001/23/EC  

Article 2 of Directive 2001/23/EC provides a list of subjects who are involved in the transfer of 
undertakings as parties, their representatives and are granted the rights and obligations set out in 
the Directive, in particular: 

Transferor - any natural or legal person who, because of a transfer of undertakings, businesses
or parts of undertakings or businesses ceases to be the employer in respect of the transferred
undertaking;42

Transferee - any natural or legal person who, because of a transfer of undertakings, businesses
or parts of undertakings or businesses becomes the employer in respect of the transferred
undertaking;43

Representatives of employees - the representatives of the employees provided for by the laws
or practices of the Member States;44

Employee - any person who, in the Member State concerned, is protected as an employee
under national employment law.45

From the subjects of the directive, it is fair to focus on the employee, because the need to protect 
employees caused creation of this Directive in the context of constant change in the activities of 
undertakings and businesses. 

The directive does not contain an definition of employee, although it is up to the national laws of 
the states to define this concept themselves. 

In one of the cases46, ECJ established a rule under which, in order for the provisions of the 
Directive to apply to an employee, the employee must be in an employment relationship with the 
new owner at the time of the transfer of the undertaking. In other cases, ECJ also ruled that the 
Directive did not cover an employee who, although at the time of the transfer of the undertaking, 
was in an employment relationship with the employer but he refused to continue the 
employment relationship with the new owner.47 

The directive does not define the concept of employment relationship either, however, it should 
be assumed that even in this case, it entrusts the states to define for themselves what type of 
relationship should be considered as such. In this context, we should consider ILO 
Recommendation48 198, which regulates employment relationships. First of all, it should be 
emphasized that there is an important connection between the European directive and the ILO 
recommendations. There is some correlation between European Union labour law, the European 
Social Charter and the ILO conventions; European Union law, in particular, the Charter of 
Fundamental Rights, enshrines the European Social Charter and ILO conventions and, in turn, 

42 Ibid, article 2.1 (a). 
43 Ibid, article 2.1 (b). 
44 Ibid, article 2.1 (c). 
45 Ibid, article 2.1 (d). 
46 Case 19/83, Knud Wendelboe and others v L.J. Music ApS, in liquidation, Reference for a preliminary ruling: Vestre 
Landsret – Denmark, Judgment of the Court of 7 February 1985, Available at <https://eur-lex.europa.eu/legal-content 
/EN/TXT/?uri=CELEX%3A61983CJ0019>. 
47 Bejan, F., supra note 28, 33. 
48 R198 - Employment Relationship Recommendation, 2006 (No.198) Recommendation concerning the employment 
relationship. Available at <https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUME 
NT_ID:312535>. 
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affects the content of these instruments and the monitoring of compliance with the requirements. 
All member states of the European Union are also members of the ILO. The union supports the 
ILO's "Decent Work" agenda, which aims to strengthen social dialogue on issues related to 
employee rights, decent employment opportunities, social protection and topics related to 
employment.49 Thus, EU legislation supports ILO standards, so we can consider it as correct to 
discuss the Directive and this recommendation in connection with each other.  

Concerning Georgia, on the other hand, it should be noted that, unlike Directive 2001/23/EC, 
implementation of the provisions of which is the obligation of the country under the Association 
Agreement, ILO Recommendation 198 is not binding but a national court may apply it for the 
purposes of interpreting the norm and establishing a certain legal principle.50  

ILO Recommendation No. 198 sets out specific criteria by which the existence or absence of an 
employment relationship can be established. These include the element of subordination in the 
relationship,51 the obligation to perform the work personally,52 the performance of the work solely 
for the benefit of the employer,53 the obligation to pay remuneration periodically,54 the financial 
liability of the worker,55 etc.  

In addition, one of the most important aspects that should characterize an employment 
relationship is that in determining the existence of an employment relationship, the determinant 
is how the job is done, not how one or both parties qualify the relationship, or what they call it.56  

According to the approach in Europe, during a dispute, the court does not start reasoning based on 
the name given to the contract by the parties. Instead, it matters how the contract actually 
works.57 

The provisions in force during the full or partial transfer of undertakings or businesses, as already 
mentioned, apply to employees who are in an employment relationship with their employers. 
While the Directive does not specify the category of relations to be considered as such, it is 
desirable to apply the standards of the International Labour Organization, in particular, the 
approaches of ILO Recommendation 198 on employment relationships, to ensure the effective 
protection of employees within an employment relationship. 

In the light of this fact, we should also consider who should be responsible for the rights and 
obligations arising from the employment contract and the employment relationship existing at the 
date of the transfer of the undertaking or business, the transferor of the undertaking or the 
transferee? Article 3 of the Directive stipulates that the transferor's rights and obligations arising 

49 Excerpt from the document „Labour law and working conditions. Social Europe guide”, Volume 6, European 
Commission, Directorate-General for Employment, Social Affairs and Inclusion, February, 2014; Emerson, M., 
Kovziridze, T. Ed., Deepening EU–Georgian Relations, Second edition, CEPS, Brussels, Tbilisi, 2018, 231. 
50 Georgian Labour Law and International Labour Standards, Bakakuri, N., Todria, T., Shvelidze, Z. Ed., International 
Labour Organization, Georgia, 2017, 42. 
51 ILO Recommendation No. 198, article 12. 
52 Ibid, article 13 (a). 
53 Ibid, article 13 (a). 
54 Ibid, article 13 (b). 
55 Ibid, article 13 (b). 
56 Supra note 50, 43. 
57 Shvelidze, Z., Characteristics of the Legal Status of the Employee According to the Labor Code of Georgia, 
Employment Law (Collection of Articles) I, Meridiani, Tbilisi, 2011, 99. 
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from a contract of employment or an employment relationship existing on the date of a transfer 
shall, because of  such transfer, be transferred to the transferee. However, the Directive is not 
categorical in this case, too and does not offer an imperative provision. Member States have the 
discretion to redistribute between the transferor and the transferee (jointly or severally) the 
liability for the obligations. 

Thus, as already mentioned, the concepts of "employee" and "employment relationship" are 
determined by the states themselves, although we can clearly say that the scope of the Directive 
covers full-time, fixed-term or temporary employees.58 The Directive does not apply to 
independent contractors or other persons who are not considered to be "employees" under 
national law. 

IV. The Practice of ECJ in the Context of Full or Partial Transfer of Undertakings and Businesses

ECJ Interpretations About the Legal Institute of Transfer of Undertakings 

The obligation of approximation the to the European Union law, for effective harmonization, 
implies not only the transformation or transposition of European Union acts into national law but 
also the sharing of the practice of the ECJ, both in the law-enforcing, as well as in law-making 
process.59 

As already mentioned, Directive 2001/23/EC applies to any public or private undertaking, 
regardless of whether their purpose is to make a profit. The determining element is the 
conduction of economic and entrepreneurial activities in the legal form prescribed by law. 
However, the Directive does not provide a complete and exhaustive definition of "undertaking", 
“business” or "part of an undertaking". On the other hand, the precedent decisions of the ECJ 
established a detailed description of both, these terms and all the procedural stages of the transfer 
of undertakings. 

The national courts of European countries wanted to get clarifications on several issues, for 
example, whether the directive was applied when the transfer of the undertakings was caused by 
various actions, for example, the undertaking was declared bankrupt, the parties did not fulfill 
their contractual obligations, etc.  

An analysis of the decisions of the ECJ gives us reason to conclude that in interpreting the 
Directive, the Court prefers a targeted, teleological interpretation, which leads to that the 
Directive applies in all cases where there is a change of employer "in the context of a contractual 
relationship"  but except from this rule may be provided.60  

The alienation/transfer of the undertakings implied by the Directive must concern to a stable 
economic entity that is not restricted in carrying out activities. The term "entity" was first defined 

58 Kristinsdóttir, H., The Safeguarding of Employees’ Rights Arising from Collective Agreements in the Event of 
Transfersof Undertakings -Balancing the Tension between Employees’ and Employers’ Interests, Lund University 
Faculty of Law, 2014, 24. 
59 Maisuradze, D., Sulkhanishvili, E., Vashakidze, G., supra note 11, 11. 
60 Laulom, S., The European Court of Justice in the Dialogue on Transfers of Undertakings: A Fallible Interlocutor? 
Sciara, S. (ed.), Labour Law in the Courts, Hart Publishing, Oxford and Portland, Oregon, 2011, 152. 
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by the ECJS in 1977 in the case of Süzen v. Zehnacker Gebäudereinigung GmbH ("Süzen Case"),61 
which was supported in other subsequent decisions. The decision stated that the term "entity" 
refers to an organized grouping of persons and assets facilitating the exercise of an economic 
activity which pursues a specific objective. In the same decision, the court further noted that the 
entity also includes other factors, including workforce, its operating methods, the resources 
required to carry out the activity of undertaking and business. 

The approach developed in the Süzen case was different from the established practice, which did 
not directly share the view already supported by the German courts62 that the necessary 
precondition for the alienation/transfer of undertakings was the transfer of only tangible and 
intangible property. The ECJ extended this "limited" interpretation and held that transfer of 
undertakings may take place even when there is a transfer of the workforce to the transferee - 
independently from the transfer of property to the new owner.63 I think this approach is exactly 
in line with the purpose of the directive - to protect the rights of employees, because tangible 
and/or intangible assets are not always the main factor in the undertaking, as an economic 
organization. In other words, the safeguards provided for in the Directive would be inaccessible to 
several economic sectors in which the workforce is a major factor and tangible and intangible 
assets are not crucial. Of course, it is necessary to take into account the specific nature of 
economic activity in each case. For example, the activities of entrepreneurial entities in the field 
of cleaning depend on the workforce, the human factor on which the main load falls, while the 
material factor (tools, mechanisms, etc.) is of minor importance. 

Thus, in the practice of ECJ, it has been established that if the transfer of undertakings has 
resulted in the transfer of major tangible and intangible property or the new owner has taken over 
most of the workforce (given their number and skills), this will be alienation/transfer of the 
undertakings. 

The economic understanding of labour rights, which has characterized the development of 
European Union policy since the late 1970s, has gradually foregrounded in the cases of the ECJ as 
well. Along with social and economic progress, it has become important that this development not 
to weaken the protective nature of labour norms. In its decisions, ECJ mostly tried to maintain a 
balance between these two interests. 

One of the most important cases that, in fact, includes the guiding principles on the transfer of 
undertakings is Spijkers v. Gebroeders Benedik Abattoir CV ("Spijkers Case"),64 in which the court 
established the criteria for the alienation/transfer of undertakings. In this case, the Court defines 
that "the degree of similarity between the economic activities carried out before and after the 

61 Case C-13/95, Ayse Süzen v, Zehnacker Gebäudereinigung GmbH Krankenhausservice. Reference for a preliminary 
ruling: Arbeitsgericht Bonn – Germany, Judgment of the Court of 11 March 1997. Available at <https://eur-
lex.europa.eu/legal-content/GA/TXT/?uri=CELEX:61995CJ0013>. 
62 See case C-392/92. Christel Schmidt v. Spar- und Leihkasse der früheren Ämter Bordesholm, Kiel und 
Cronshagen.  Reference for a preliminary ruling: Landesarbeitsgericht Schleswig-Holstein - Germany. Judgment of the 
Court (Fifth Chamber) of 14 April 1994. Available at <https://eur-lex.europa.eu/legal-
content/HR/TXT/?uri=CELEX:61992CJ0392>. 
63 Davies, P., Transfers of Undertakings - Preliminary Remarks, Sciara, S. ed., Labour Law in the Courts, Hart 
Publishing, Oxford and Portland, Oregon, 2011, 143. 
64 Case 24/85, Jozef Maria Antonius Spijkers v. Gebroeders Benedik Abattoir CV and Alfred Benedik en Zonen 
BV. Reference for a preliminary ruling: Hoge Raad - Netherlands. Judgment of the Court (Fifth Chamber) of 18 March 
1986, Available at <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61985CJ0024>. 
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transfer of the undertakings is a relevant factor in determining the maintenance of the identity of 
the economic object." The court offers "Spijkers test", which can be used to determine whether 
the undertaking has retained its identicality/identity. "Spijkers test" includes 7 criteria, namely: 

 
1. Type of economic activity; 
2. Transfer of tangible assets; 
3. The value of intangible assets at the date of transfer; 
4. Receiving the majority of staff (numerically or by qualification) by the new owner; 
5. Transfer of the consumer segment; 
6. Similarity of economic activities carried out before and after the transfer; 
7. In case of interruption of economic activity - duration of interruption. 

 
It is necessary to emphasize that all of the above-mentioned factors are one of the determining 
criteria for the final assessment and cannot have an independent significance in determining the 
identity of the undertakings.65 
 
The precedent decisions made by the ECJ allow us to conclude that an undertaking is an 
organizational unity of activity (tangible and intangible property and people) that enables us to 
carry out economic activity (supply of goods or service to the market). In this type of "transfer" of 
an undertaking, the transfer of the workforce is seen as the result of the transfer of undertakings 
and not as a criterion. 
 
Accordingly, the second factor of the "Spijkers test" - "transfer of tangible assets" can be replaced 
by "transfer of the workforce", if the workforce is a determining factor in carrying out economic 
activity of the undertaking. For example, if a new restaurant owner is unwilling to transfer a chef 
and his team hired by the old owner, we can assume that no transfer has taken place because the 
chef's persona in the restaurant business is a determining factor in the identity of an economic 
entity. Each chef has original handwriting, which distinguishes this or that food facility from each 
other. The dismissal of the chef and his team members indicates a fundamental change in the 
identity of the undertaking, the possible differences in the economic activities carried out before 
and after the transfer, which results in the inability to cumulatively meet the criteria regulated by 
the Spijkers test. 
 
As already mentioned, in the case of one type of undertakings, where tangible and intangible 
assets are crucial in carrying out economic activities, the issue of transfer of these assets has a 
significant role in determining the maintenance of identity. In particular, who was the owner of 
tangible and intangible assets, whether they were transferred in whole or in part, and whether the 
new owner wants to receive those assets. 
 
The Court's determination is a clear example of the fact that Directive 77/187/EC and the 
subsequently amended Directive 2001/23/EC are the guarantors of the protection of the rights of 
employees, excluding all exceptions regarding the determinants of the identity maintenance of 
undertakings or the transfer of undertakings. 
 

65 Buggy, P., Transfer of Undertakings Law: Back to Confusion, Northern Ireland Legal Quarterly, Vol. 52, 1, 2001, 
102. 
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If there is the transfer of tangible and intangible assets, which is the main leading means of 
economic activity of the undertaking, regardless of their owner, it will be considered as the 
transfer of assets, as a full-fledged criterion for determining the identity of the undertaking for the 
purposes of the Directive. 

In almost all of the decisions of the ECJ  rendered regarding the rights of employees during the 
alienation of undertakings, it is once again clearly stated that to determine the case of transfer of 
business, not only the "legal transfer" must take place but also that the transferred undertaking/ 
business must be economic unity/entity - an organized grouping of resources that serves 
conduction of economic activities and is created for this purpose. It is also important that after the 
transfer of the undertaking, this economically organized grouping maintains the identity, the 
identicality.  

A very interesting practice was developed by ECJ in the case - Danish Association of Supervisory 
Staff v. Daddy's Dance Hall A/S (DDH case),66 where the court found the fact of the transfer of 
undertakings. Under the circumstances of the case, the lease agreement between the restaurant 
owner and the lessee IC expired, and the landlord entered into a new lease agreement with DDH. 
The ICJ held that under the Directive, the employees of the IC, as of original lessee, had to be 
transferred to the DDH, even though the lessees had no legal relationship with each other. Also 
interesting is the case - Temco Service Industries SA v. Samir Imzilyen (Temco case),67 where the 
court explained that the existence of a contractual relationship between the transferor and the 
transferee is not a necessary condition for determining a transfer of undertakings in the case of a 
service contract, as the Directive applies even when "there is no contractual relationship between 
the parties". In another case - Jouini v. Princess Personal Service GmbH (PPS) (Jouini Case)68 
explained that the transfer of an undertaking may take place even if there is an oral agreement 
between the transferor and the transferee. 

Based on the study and analysis of the decisions of the ECJ, in fact, there are two main approaches 
offered by Directive 2001/23/EC - the “higher level of protection” approach and the “lower level 
of protection” approach:69  

The “higher level of protection” approach means: 

a) The right to protection provided by the directive is part of public policy and is independent
of the wishes of the parties in employment relationships. The provisions of the Directive are 
binding; 
b) Transfer of employment rights is an automatic result of the transfer process of
undertakings and does not require additional agreements;  

66 Case 324/86, Foreningen af Arbejdsledere i Danmark v. Daddy's Dance Hall A/S. Reference for a preliminary ruling: 
Højesteret - Denmark. Judgment of the Court (Third Chamber) of 10 February 1988. Available at <https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61986CJ0324>. 
67 Case C-51/00, Temco Service Industries SA v Samir Imzilyen and Others. Reference for a preliminary ruling: Cour du 
travail de Bruxelles - Belgium. Judgment of the Court (Sixth Chamber) of 24 January 2002. Available at 
<http://curia.europa.eu /juris/liste.jsf?language=en&num=C-51/00>. 
68 Case C-458/05, Mohamed Jouini and Others v. Princess Personal Service GmbH (PPS).  Reference for a preliminary 
ruling: Oberster Gerichtshof - Austria. Judgment of the Court (Fourth Chamber) of 13 September 2007, Available at 
<https://eur-lex.europa.eu/legal-content/GA/ALL/?uri=CELEX:62005CJ0458>. 
69 Rainone, S., Supra note 31, 319-320. 

410



Taganashvili, N.                     Vol. 1, Issue 2, 2020 
___________________________________________________________________________________ 

 
 

c) Employees already transferred or their representatives have no right to waive or to change 
the rights conferred on them by the Directive;  
d) Transferred employees are protected from changes in their working conditions that have 
occurred only due to the transfer of the undertaking. 

 
The “lower level of protection” approach means: 
 

a) With respect to the working conditions of the transferred employees, the transferee may 
make the necessary changes to manage the undertaking;  
b) When the transferee of the undertaking modifies these terms in relation to the working 
conditions of the transferred employees, it has no obligation to pay compensation to the 
employees if they decide to change the contract after these changes. 

 
Thus, the decisions of the ECJ regarding the full or partial transfer of undertakings and businesses 
are quite diverse. Obviously, the Directive, which is the main document to regulate these issues, 
can not be exhaustive, several provisions need to be clarified, the best way to do this is for the 
court to interpret and assess the norms. Georgia will also have to share this practice and be guided 
by defined norms in relation to the protection of employees' rights in the process of transfer of 
undertakings. "In parallel with the increase of the European dimension of Georgian legislation, 
the frequency of application of European practice and doctrine in case law must be increased."70 It 
is especially important to maintain European standards, including in the process of applying the 
practice of ECJ. 
 
V. Rights of Employee in the Event of the Transfer of Undertakings 
 
5.1 Rights of an Employee to Information and Consultation 
 
Achieving a balance of interests in employment relationships and protecting employees is also 
complicated by the fact that employees are not properly informed about their labour rights and 
protection mechanisms. Chapters 2 and 3 of the Directive are entirely devoted to the provision of 
safeguards to employees, including information and consultation obligations. 
 
The transferor of the undertakings must provide the new employer with information about all the 
rights and obligations that will be transferred to the transferee. If such notice is not given, it will 
not affect the rights of any employee against the transferor or transferee of the undertaking and 
will not impede the transfer of rights and obligations.71 
 
The transferor and the transferee of the undertaking have an obligation to provide information to 
the representatives of employees on the following issues: 

 
 the date or proposed date of the transfer; 
 the reasons for the transfer; 
 the legal, economic, and social implications of the transfer for the employees; 
 any measures envisaged in relation to the employees.72 

70 Zahorka, H., European Fundamental Standards – A Challenge for Georgian Lawyers from the View of the European 
Union, Law and the World, #3, Dani, 2015, 7. 
71 2001/23/EC  Directive, article 3.2. 
72 Ibid, article 7.1. 
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Also, if there is no representation of employees, the information should be available to all 
employees.73 This provision is important in all cases where employees do not have a 
representative, at that time the transferor and the transferee are bound at least with an obligation 
to inform in advance, and it is possible to exclude the consultation obligation. 

According to the Directive, the obligation to inform about the transfer of an undertaking must be 
performed within a reasonable time. It is interesting to determine what is meant by "reasonable 
time"? It is noteworthy that the Directive does not provide a precise definition of this but based 
on the interpretation of the norm we can conclude that there is an obligation to inform before the 
transfer of the undertaking takes place and before this process directly affects the working 
conditions of employees.74 The same rule applies when it comes to employee representation, when 
the transferor and the transferee intend to take certain measures in relation to the employees, 
consultations with the representatives of employees must be held within a reasonable time to 
reach an agreement on these measures.75 

Thus, we can conclude that like the transferor, the transferee has certain obligations regarding the 
provision of information. In particular, the transferor must provide information to the 
representatives of employees within a reasonable time - prior to the transfer - and the recipient 
must also provide the information to the representatives of employees within a reasonable time 
but necessary before, the transfer of the undertaking has a direct impact on the working 
conditions and employment of employees. 

5.2 Change in the Terms of the Employment Contract in the Event of the Transfer of 
Undertakings 

In the event of the transfer of undertakings, the right of the transferee to make changes in the 
employment contracts of employees is one of the most discussed and important topics; At this 
time, in all cases, the question is considered - whether the working conditions of the employees 
are maintained for any employee, or there are exceptions. Directive 2001/23/EC determines the 
fundamental principle of automatic transfer of rights and obligations of the transferee to the new 
owner, arising from the employment contract or the employment relationship at the time of the 
transfer of the undertaking.76 the countries themselves have the right to determine how the 
liability will be distributed between the transferor and the transferee after the transfer of an 
undertaking – whether they will be individually or jointly liable for the obligations arising from 
the employment relationship or the employment contract. This gives countries the freedom to act, 
however, again and again clearly indicates the need to protect employees.  

In relation to collective relations, it should be noted that the transferee, as a new employer, must 
ensure compliance with the conditions set out in the collective agreements.77 This refers to 
collective agreements that were agreed with employees and their representatives before the 
expiration of the term, termination of the term, or entry into force of new collective agreements. 

73 Ibid, article 7.6. 
74 Colucci, M., Legal Regulation of Disclosure of Information to Employees or Prospective Employees in the European 
Union and in Italy, Comparative Labor Law & Policy Journal, 2001, 3. 
75 2001/23/EC Directive, article 7.2. 
76 Ibid, article 3.1. 
77 Ibid, article 3.3. 
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It is also interesting that, even in this case, countries have the right to determine for themselves 
whether the fulfillment of such conditions will be restricted but this period should not be less 
than one year. 

It is important to note that this regulation does not apply to the rights of persons with disabilities, 
elderly persons or employees without breadwinner regarding the benefits set out in the 
supplementary pension schemes of the company or inter-company supplementary pension 
schemes, which are not covered by state social security schemes. If such security does not take 
place, the country should take appropriate measures in the event unless a social package is not 
offered to this category of persons to protect the interests of such employees. The rights of those 
who, at the time of alienation, are no longer working in the undertaking and who are entitled to 
receive allowances due to old age and having no breadwinner should also be protected under the 
listed schemes.78 It should also be noted that countries have the right to regulate this case provided 
for in the Directive in a different way. 

Business owners may want to improve, "update", their business activities, split functions and/or 
services; Often this is also related to the payment of taxes, which will eventually, lead to changes 
in the undertaking - and eventually, the undertaking may be alienated. The transfer of 
undertakings may also take place during bankruptcy proceedings, that can resorted by an 
insolvent company to maintain a business. This issue is also is covered by the scope of the 
Directive, that I will briefly review but, for the purposes of this paper, I will not address it in 
detail. 

When the transferor is in a bankruptcy proceeding or is in a state of insolvency and the property 
of the transferor is liquidated, naturally this process is carried out under the supervision of an 
authorized public body; Article 3 of the already discussed directive will not apply to the complete 
or partial transfer of an undertaking or business in the process.79 If in the process of bankruptcy 
proceedings against the transferor under the supervision of the appropriate public authority, the 
obligations under consideration are still applied, the country can ensure80 that the transferor’s 
debt arising from the employment contracts or employment relationship must be paid before the 
transfer takes place or the bankruptcy proceeding start, are not transferred to the transferee; Also, 
ensure that the transferor, transferee or person/persons performing the functions of the transferor 
and the representatives of employees agree on changes in the working conditions of the 
employees to maintain employment opportunities with the full or partial survival of the 
undertaking/business. 

One of the most important objectives of the Directive is to ensure the continuation of working 
conditions in the undertaking of the transferee as they were before, at the time of the transferor. 
This is of great importance because, in this way, the employees do not lose the opportunity to 
enjoy the conditions that they were guaranteed to have by the employment contracts before the 
undertaking was alienated. 

78 O’leary, S., Employment Law at the European Court of Justice Judicial Structures, Policies and Processes - 
Employment Protection: Struggling with Acquired Rights, Hart Publishing, Oxford and Portland, Oregon, 2002, 242.; 
See also Directive 2001/23/EC, article 3.4 (a) and article 3.4 (b). 
79 Ibid, article 5.1. 
80 Ibid, article 5.2 (a) and article 5.2 (b). 

413



Taganashvili, N.                     Vol. 1, Issue 2, 2020 
___________________________________________________________________________________ 

Besides, if the undertaking, business or part thereof retains autonomy, the functions and status of 
the representatives of employees must be maintained under the same conditions as existed before 
the alienation, if the necessary conditions for the establishment of the representation of 
employees are met.  

Thus, it should be emphasized that individual and collective labour agreements that were in force 
at the time of the transfer of the undertaking and were concluded between the transferor of the 
undertaking and the employees/representation of employees are transferred to the new owner of 
the undertaking - the transferee who will have obligation to protect working conditions of 
employees. In addition, if the transfer of the undertaking causes substantial changes in working 
conditions to the detriment of the employee and in response, the employee terminates the 
employment relationship unilaterally, the latter nevertheless remains responsible for terminating 
the contract and the employee is entitled to claim compensation under national law. 

5.3 Dismissal and Redundancy 

In an employment relationship, the employer may terminate the employment relationship with 
the employee only in a legitimate manner, and there is a negative obligation not to terminate the 
employment relationship without a proper basis.81 Employment mobility is a key condition for the 
development of a growing economy but there are weighty, social counter-arguments in favor of 
protecting employees in the event of termination of employment contracts.82 The dismissal of 
employees hinders the realization of labour right as a social right, because, in this case, the person 
no longer has the opportunity to receive economic benefits; In addition, "in all such situations 
there is an unjustified restriction of the employee's rights and, as the reasonable balance of 
interests is violated, the employee has to make an excessive and unfair compromise."83. 

Complete or partial transfer of undertakings, as a matter of fact, does not constitute grounds for 
dismissal of employees by the transferor or the transferee. In the event of the transfer of 
undertakings, it is impossible to dismiss employees on the basis of an existing employment 
contract, merely based on the fact that the undertaking has been alienated, as such action violates 
the principles of the Directive, the provisions of article 3, which states that “The transferor's rights 
and obligations arising from a contract of employment or from an employment relationship 
existing on the date of a transfer shall, because of  such transfer, be transferred to the transferee”, 
which, first of all, implies the obligation to continue the employment relationship defined by the 
employment contract, in compliance with the terms specified in the contract. Of course, the need 
to comply with this norm is considered only after the fact of transfer of undertakings has been 
established, the criteria of which we have already reviewed. 

The only exception to this rule is the dismissal of employees for economic, technical or 
organizational purposes, which itself leads to changes in the workforce provided that these 
purposes give rise to the ground for dismissal independently from the transfer of undertakings and 
are a necessary measure for the operation of the undertaking. In such cases, countries can ensure 

81 Supra note 50, 225. 
82 Herz, E., The Protection of Employees on the Termination of Contracts of Employment, International Labour Review, 
69, 1954, 295. 
83 Kasradze, L, Minimum Obligation of State and „Valid Reason“ Principle in Case of Dismissing an Employee: Standard 
of International Labour Organization, International Standards for Human Rights Protection and Georgia, Collection of 
Articles, Korkelia, K. (ed.), GIZ, Tbilisi, 2011, 105. 
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that the dismissal does not apply to specific categories of employees.84 If employment relationships 
or employment contracts are terminated because the transfer causes a substantial change in 
working conditions and the condition of the employees deteriorates, the employer should be held 
liable for the termination of the employment relationship or employment contract.85 It is 
important to define what is meant by economic, technical and organizational changes (ETO 
reasons), because the carrying out these changes is the legitimate basis for dismissal of employees. 

The presented terminology is not odd to the Georgian legislator either, article 37, I, a) of the LC 
provides for the possibility of termination of the contract in the presence of these circumstances. 
In particular, the grounds for termination of the employment contract are economic 
circumstances, technological or organizational changes that necessitate a reduction in the 
workforce.86 

Neither the European directive nor the LC of Georgia offers a precise definition of what kind of 
change is considered to be an economic, technological or organizational change, although 
Georgian case law may be quite useful for this purpose. 

If we look through the decisions rendered by the Georgian courts regarding the termination of an 
employment relationship on organizational and economic grounds, we will see that these 
circumstances are in most cases associated with the reorganization process.87 It should be 
emphasized that reorganization implies organizational changes but in addition to organizational 
changes, any other economic circumstances or technological changes are considered as grounds 
for termination of the employment relationship under this provision of the LC.88 Reduction in the 
workforce is referred to in court decisions as downsizing. For example, in one case89, the appellate 
court held: “Reorganization, even if lawful and necessary, does not always constitute a legitimate 
basis for dismissal of an employee. As a result of the reorganization, downsizing can be considered 
as one of the statutory grounds for dismissal of employees."  

In one of its most recent rulings90, the Supreme Court of Georgia clarified the essence of 
reorganization, which is in line with the court's established practice: “Reorganization is an 
internal organizational change of an undertaking/institution/organization, which can be ground 
for dismissal of a person only if the dismissal of the person was caused by the results of the 
reorganization and not directly by the reorganization process. By resolving the matter otherwise, 
the employer could always dismiss the employee on the grounds prohibited by law and justify this 
process by so-called “internal organizational change”. Besides, reorganization alone should not be 
a basis for dismissal of an employee, since in such a case, discriminatory motives for dismissal of a 
person can be concealed on the basis of the so-called “reorganization"; Also interesting is another 

84 2001/23/EC Directive, article 4.1. 
85 Whitelaw, R. J., Duties to Employees Affected by a Transfer of the Enterprise: United States, Europe and Japan, 
ComLab. L. J.,9, 1988, 573., See also 2001/23/EC Directive, article 4.2. 
86 Article 37, I, a) of LC. 
87 The Ruling of the Supreme Court of Georgia, January 13, 2014, Case No.As-905-863-2013. Available at 
<http://prg.supremecourt.ge/DetailViewCivil.aspx>. 
88 Shvelidze Z., Legal Aspects of Regulation of Collective Redundancy under the Georgian Labour Code and EU 
Directive, Labour Law (Collection of Articles) III, Meridiani, Tbilisi, 2014, 4. 
89 The Decision of Tbilisi Court of Appeals, December 3, 2013, Case No.2b/4238-13. Available at <http://library. 
court.ge/judgements/67212014-07-19.pdf>. See also the Ruling of the Supreme Court of Georgia, April 10, 2014, Case 
No. As-18-18-2014. Available at <http://prg.supremecourt.ge/DetailViewCivil.aspx>. 
90 The Ruling of the Supreme Court of Georgia, April 12, 2019, Case No.As-181-2019. Available at <http://prg.supreme 
court.ge/DetailViewCivil.aspx>. 
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new decision of the Supreme Court, which states that “reorganization provides a legitimate basis 
for dismissal of a worker if it is established that the reorganization places the employer before the 
necessity of dismissal of a particular employee due to economic hardship, reduction of staff and/or 
salaries or other objective need considering its essence"91. 

It is also important to determine whether economic circumstances, technological or 
organizational changes must exist cumulatively or the existence of one is sufficient to substantiate 
the lawfulness of the dismissal. On this question, the Supreme Court pointed out that to terminate 
an employment contract with an employee, there must be cumulative preconditions provided by 
the said norm, in particular, economic circumstances, technological or organizational changes 
must cause downsizing. 92 In the case of the Directive, the co-existence of these preconditions is 
essential as well. 

In the presence of economic circumstances, or during the reorganization of an undertaking, 3 
factors are checked, namely, the reason for the need for reorganization or economic circumstances 
(e.g., surplus of staff), the result of the need and the categories of addressees of this result.93 The 
court also discussed in various decisions who should substantiate that dismissal is an appropriate, 
fair and reasonable decision for reorganization and reduction, noting that "due to the essence of 
the employment relationship, the employer has the obligation to prove the grounds for 
dismissal"94. 

Thus, with regard to the so-called ETO reasons, we can say that, on the one hand, to justify the 
lawfulness of the termination of an employment relationship, economic circumstances, 
technological or organizational changes must be present, and, on the other hand, this must be 
followed by a reduction in the workforce. 

The mere fact of transfer of undertakings can not become a legal basis for the termination of 
employment contracts with employees. In addition, if the transferor reduces the 
workforce/dismisses employees prior to the transfer of the undertaking, it will have to pay 
compensation for unlawful dismissal due to staff reductions. 

Often, there is a dismissal of not all but part of the workforce, mainly when the new owner - the 
transferee - wants to retain part of the workforce, or, in case of reorganization, can run a new 
business profitably, albeit with less workforce, or when the purchaser wants to make savings 
because s/he believes that by reducing the staff it will be possible to operate the enterprise much 
more efficiently and at a lower cost. In the UK there are three ways for such cases:95 1) the 
transferor can dismiss the entire workforce, and the transferee can hire any former employee; 2) 
The transferor can dismiss only those employees who will not be needed by a new employer, 

91 The Ruling of the Supreme Court of Georgia, February 26, 2019, Case No.As-1611-2018. Available at 
<http://prg.supremecourt.ge/DetailViewCivil.aspx>. Compare with the Ruling of the Supreme Court of Georgia, March 
9, 2018, Case No. As-1444-1364-2017. Available at  <http://prg.supremecourt.ge/DetailViewCivil.aspx>. 
92 The Ruling of the Supreme Court of Georgia, June 29, 2015, Case No.As-414-391-2014 Available at 
<http://prg.supreme court.ge/DetailViewCivil.aspx>. 
93 Supra note 50, 227-228. 
94 See the rulings of the Supreme Court of Georgia in cases No. As-665-636-2016, No. As-1329-2018, No. As-1189-1109-
2017. Available at  <http://prg.supremecourt.ge/DetailViewCivil.aspx>. 
95 Collins, H., Dismissals on Transfer of a Business, Indus. L.J. 15, 1986, 251. 
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while the rest will automatically move to a new employer (TUPE Regulations96 5) and 3) all 
employees may move to a new employer and then the latter can make a dismissal, if necessary. 

In the event of the transfer of undertakings, in the context of the dismissal of employees, the 
question is also important - whether it should be considered to be an unlawful dismissal if the 
dismissal of employees took place before the transfer (meaning the period after which the transfer 
took place soon). In this regard, it is interesting to note the decision of the ECJ in the case - P. 
Bork International A/S v. Junckers Industrier A/S (hereinafter – Bork case)97. P. Bork International 
leased the undertaking from another company, transferred the workforce - employees, and when 
P. Bork International terminated leasing and the undertaking ceased to operate, the employees 
were dismissed. The undertaking was alienated, then reopened and most of the employees were 
again transferred by the new owner. In this case, the main issue in question was the following: 
whether the obligations of P. Bork International were transferred to the new holder of the 
undertaking, especially with respect to employees whose employment contracts and employment 
relationships were terminated prior to the transfer of the enterprise. These employees had 
considered employees of the enterprise by the time of the transfer of the undertaking. To 
determine whether the ground for dismissal is merely the transfer of an undertaking, 
consideration must be given to the objective circumstances, in particular, the fact that the 
dismissal took place very shortly before the transfer date and most of the employees were 
transferred to the transferee. Thus, dismissal of employees shortly before the transfer of the 
undertaking should be considered unlawful. 

VI. Approach of the Individual Member States of the European Union to the Institute of the
Transfer of Undertakings (Germany) 

The German Civil Code98 (BGB) provides for the institute of transfer of undertakings and it is 
regulated in detail. As in most countries, in Germany the main issue of legal consideration and 
discussion regarding the transfer of undertakings is whether the transfer of undertakings has 
really taken place. The most important criterion also in this case is the maintenance of the 
economic independence of the undertaking. The role of the Federal Labour Court and the ECJ in 
assessing this issue is immeasurably large. 

German law shares the provisions of the Directive and sets the same criteria for determining the 
transfer of undertakings. In the directive term - "economic entity" is meant to be a grouping of 
people or property, which is aimed at carrying out economic activities.  

Part of an undertaking and business can also be considered as an economic organization/entity but 
it must be autonomous, it must be managed as an independent unit that provides the performance 
of specific functions for the whole business. This refers to any type of business, regardless of 
whether the owner of the undertaking is foreign or local, whether their employees have trade 

96 Transfer of Undertakings (Protection of Employment) Regulations 2006. Available at 
<https://www.legislation.gov.uk/uksi/ 2006/246/contents/made>. 
97 Case 101/87, P. Bork International A/S, in liquidation v. Foreningen af Arbejdsledere I Danmark, acting on behalf of 
Birger E. Petersen, and Jens E. Olsen and others v Junckers Industrier A/S.,Reference for a preliminary ruling: 
Højesteret – Denmark, Judgment of the Court (Third Chamber) of 15 June 1988. Available at 
<http://curia.europa.eu/juris/liste.jsf?language =en&num=C-101/87>. 
98 The text is available at <https://www.gesetze-im-internet.de/englisch_bgb/>. 
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unions. However, it should also be noted that in Germany, the rules applying to the transfer of 
undertakings do not apply to the alienation of shares.99  
 
Under German law, if the fixed assets necessary for the operation of a business/undertaking are 
transferred to the transferee and the activity is carried out in the same way again, it will be the 
transfer of the undertakings.100 If there is a transfer of tangible and intangible assets and the 
transfer of employees, we can conclude that the undertaking retains its identity. In all other cases, 
to determine whether the transfer of undertakings have taken place, each case must be assessed 
individually, based on different criteria.  
 
In Germany, a lot of attention is paid to whether the undertaking/business is a service provider or 
a manufacturer. Their distinguishing is important because, the preservation of economic identity 
largely depends on the workforce in the delivery of services, as opposed to manufacturing: if a 
company supplies a different product to a customer, the main determinant is equipment, 
machinery, various tools, etc. The transfer of the workforce may be considered sufficient to prove 
the transfer of the undertaking in sectors where economic activity does not require specific 
operations resources. However, there are cases when the transfer of tools and equipment may be 
an important component in the service sector as well. In addition, the transfer of undertakings 
will not take place even if the form of activity and the methods of its conduction have changed, 
for example, the production of shoes is now mostly done mechanically and the involvement of the 
workforce in this process is minimal. 
 
The provisions of the Directive are reflected in paragraph 613a of the BGB (Bürgerliches 
Gesetzbuch), which regulates the rights and obligations in the event of the transfer of an 
undertaking and states that “If the undertaking, or part of the undertaking, is transferred to 
another owner on the basis of a transaction, then the latter enters into the rights and obligations 
arising from the existing labour relations at the time of the transfer”.101 This applies to all existing 
employment relationships, regardless of the number of working hours (full-time/part-time job) 
and whether fixed-term or temporary employment contracts are concluded.102  
 
It should also be noted that the provision applies to persons who are considered as "employees" 
under German law. This is a general rule, specifically, the BGB norms apply to employees who, at 
the date of the transfer, worked in the undertaking, had short-term employment contracts, or 
were on parental leave, as well as to those who would not be illegally dismissed, unless the 
undertaking was not transferred. In the event of the transfer of undertakings, paragraph 613a of 
BGB does not offer protection safeguards to managing directors (Geschäftsführer), members of the 
board of directors of a joint-stock company (Vorstand), independent contractors, and 
freelancers.103   
 
It is important to determine whether a new employer can change employment contracts that have 
already been entered into with employees. 
 

99 Ius laboris – transfer of undertakings guide,  A ius laboris publication, 2009, 103. 
100 Ibid, 104. 
101 Paragraph 613a (1)1 of BGB. The translation of the relevant articles of the German Civil Code is taken from 
Kropholler, J., Teaching Commentary to the German Civil Code, 13th revised edition, GIZ, IRZ, Tbilisi, 2014,  463-464, 
also  450-451. 
102 Gottlieb, C., EU Directive on Transfers of Undertakings, Cleary Gottlieb Steen & Hamilton LLP, 2018, 13. 
103 Supra note 99, 105. 
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The first section of paragraph 613a of the BGB emphasizes that “If these rights and duties are 
governed by the legal provisions of a collective agreement or by a works agreement 
(Betriebsvereinbarung), then they become part of the employment relationship between the new 
owner and the employee and may not be changed to the disadvantage of the employee before the 
end of the year after the date of transfer.104 Sentence 2 does not apply if the rights and duties with 
the new owner are governed by the legal provisions of another collective agreement or by another 
works agreement.105 Prior to expiry of the period of time under sentence 2, the rights and duties 
may be changed if the collective agreement or the works agreement no longer applies or, where it 
is not the case that both parties are bound by a collective agreement in the scope of applicability 
of another collective agreement, the application of that collective agreement is agreed between 
the new owner and the employee.106 

In fact, we conclude that both the transferor and the transferee are liable, jointly and severally, 
without any limitation, for all obligations arising from the transferred employment relationship 
and which is arisen at the time of the transfer of the undertaking. These joint and several 
liabilities may be limited in relation to the obligations which arose before the transfer of the 
undertaking but, until the expiration of one year after the transfer of the undertaking. The 
transferor and the transferee cannot avoid this mandatory liability in respect of the transferred 
employees but can stipulate a different arrangement.  

Paragraph 613a of the BGB also states that “The previous employer is jointly and severally liable 
with the new owner for duties under subsection (1) to the extent that they arose prior to the date 
of transfer and are due before the end of one year after that date.107 If such duties are due after the 
date of transfer, however, the previous employer is only liable for them to the extent that 
corresponds to the part of their assessment period that ended on the date of transfer;108 However, 
it should be noted that this regulation will not apply if, as a result of the reorganization, the legal 
entity or commercial partnership ceases to exist.109 

Besides, the new employer/transferee has an obligation to retain the additional benefits for 
employees that they had at the time of the previous employer, such as holiday pay increments, 
etc. However, It is possible that there was a benefit that the employee can have only at the time of 
the previous owner depending on the specifics of the job; If the transferee of the undertaking fails 
to offer the same to the employee, it will have to compensate the employee for the loss caused by 
the loss of benefit.110  

BGB includes another provision stating that "If, on the transfer of a business by way of a lifetime 
transfer of property, a plot of land leased for the business that serves agricultural purposes is 
included, then the transferee succeeds to the usufructuary lease in place of the lessee. The 
usufructuary lessor must, however, be promptly notified of the transfer of business.111 If proper 

104 Paragraph 613a, 12 of BGB. 
105 Ibid, 13. 
106 Ibid, 14. 
107 Paragraph 613a, 21 of BGB. 
108 Ibid, 22. 
109 Ibid, 3. 
110 Supra note 99, 107. 
111 Par. 593a, 1 of BGB. 
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management of the leased property by the transferee is not guaranteed, then the usufructuary 
lessor is entitled to terminate the lease for cause with the statutory notice period.”112 
 
Under German law, within the collective agreement, the transferee is obliged to continue 
fulfilling the terms stipulated in the collective agreement. This applies to any type of collective 
agreement, including one concluded with a trade union (Tarifverträge). The same terms should be 
offered to employees under the collective agreements that they had at the time the previous 
owner before the termination of the collective agreement, before the expiration of the contract 
term or before the entry into force of the new collective agreement, provided that the transferee 
does not change the terms for one year from the date of transfer.113  
 
In general, with respect to employees, several decisions may be made: the contract may be 
considered terminated, the employee's refusal to continue the contract may be considered as a 
legitimate basis for dismissal, or the most favorable situation: the contract with the employee may 
be continued. German law chooses the latter.  
In Germany, when the employer intends to make significant changes in the undertaking 
accompanied by a large reduction in the workforce, the provisions of the labour representation 
apply. When an employer decides to make similar changes to an undertaking, it must notify the 
works council and discuss the proposed changes with them.114 
 
For comparison, it should be noted that German legislation in this regard is more focused on 
employee protection than British legislation. But both German and British law are significantly 
better than US law, as the European analogue provides for the automatic transfer of individual and 
collective labour agreements, where existing rights of employees are retained.115 
According to the BGB, termination of the employment relationship by the new owner of the 
undertaking due to its full or partial transfer has no legal force, if the only basis for dismissal is the 
transfer of the undertaking. Termination of employment for other reasons remains unchanged116 
(prolonged incapacity for work, serious disciplinary misconduct, reorganization, etc.). Any 
employee is protected from dismissal if the basis is alone transfer of the enterprise. As already 
mentioned, German law protects all employees, regardless of the size of the undertaking or length 
of service. This rule applies after the undertaking is alienated.  
 
The provisions of the Directive on informing and consulting employees and their representatives 
(if any) are set out in the BGB. In particular, the new owner must notify employees affected by a 
transfer in text form prior to transfer. The type of information that should to be provided to them 
is given in section 5 of 613a of the BGB. In order for the obligation to be considered fulfilled, the 
notification must include all the information required by the law: 

 
1. the date or the planned date of transfer; 
2. the reason for the transfer; 
3. the legal, economic and social consequences of the transfer for the employees;  

112 Ibid, par. 593a, 2. 
113 Supra note 99, 108., See also Gottlieb, C., EU Directive on Transfers of Undertakings, Cleary Gottlieb Steen & 
Hamilton LLP, 2018, 14. 
114 Whitelaw, R. J., supra note 85, 580. 
115 Ibid, 582. See also Eylert, M., Schinz, R., Collective Agreements in Case of Transfer of Undertaking, XXII Meeting of 
European Labour Court Judges, National Reports, Dublin, 2014, 54., Available at <https://www.ilo.org/wcmsp5 
/groups/public/---ed_dialogue/---dialogue/documents/meetingdocument/wcms_337910.pdf>. 
116 Par. 613a 41 of BGB. 
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4. the measures that are being considered with regard to employees “117.

As already mentioned, under German legislation, information on the transfer of undertakings 
must be provided to employees, however, if they have representatives, informing employees alone 
will not be sufficient; There are three types of representations. According to paragraphs 111-113 
of the Works Constitution Act (Betriebsverfassungsgesetz - BetrVG), the works council must be 
involved in the process of informing and consulting,118 paragraph 106 of the same act provides for 
notifying the finance committee (Wirtschaftsausschuss), and under paragraph 32 of Act for 
Committee of Representatives (Sprecherausschussgesetz - SprAuG) such a body is the committee 
of representatives (Sprecherausschuss).119    

A finance committee should be formed if the company has more than 100 permanent employees. 
It consists of three to 7 members of the company representatives, one of whom must be 
necessarily a member of the works council (union of employees). This committee mainly discusses 
economic issues with the company owner, in addition, provides information to the works council 
and its purpose is to facilitate cooperation between the owner of the undertaking and the works 
council. They do not include persons employed in managerial positions, which is why, to protect 
the interests of such persons, a new representation is created - a committee of representatives, in 
an enterprise with more than ten employees working in the appropriate position and they are 
entitled to elect their own representatives.120  

If the transferred business retains autonomy and continues to operate independently after the 
alienation, the status and function of the representatives of employees must be maintained by the 
transferee. In fact, the transfer of an undertaking or business does not affect employee 
representation. If the full transfer of the undertaking takes place, the works council will continue 
its activities as usual. If only a part of the undertaking has been transferred, the works council of 
the transferor will maintain the transitional mandate (Übergangsmandat) for 6 months or retain 
the mandate (Restmandat) provided that the rights of the employees are maintained until a new 
works council is elected.121  

Information about the measures planned by the transferor and the transferee in relation to the 
employees must be provided to the works council within a reasonable time. These issues should be 
discussed and consulted on the basis of reconciliation between mutual interests and social plan. 

The member states of the European Union themselves can determine the right of the employee - 
not to continue working for the new employer. German law is interesting in this respect as well. 
The employee can appeal against the transfer of employment within one month after being 
informed of the circumstances specified by BGB.122 However, it should be noted, that the notice 
must be in writing and, at the same time, a complaint may be lodged against the initial employer 
or the new owner of the enterprise.  

117 Par. 613 (5) of BGB. 
118 Richardi, R., Worker Participation in Decisions within Undertakings in the Federal Republic of Germany, 5 ComLab. 
L. 23 (1982), 43-44. 
119 Gottlieb, C., Supra note 113, 15. See also supra note 99, 110. 
120 See also supra note 99, 110-111. 
121 Gottlieb, C., Supra note 113, 14. 
122 Pars. 613a, 61 and 62 of BGB.  
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If the employee does not want to continue the employment relationship with either the previous 
or the new employer, s/he can terminate the contract by observing the appropriate notice period. 
Once the employee receives the notification of the transfer of the undertaking, s/he can appeal 
this matter within 1 month. A written complaint may be filed with the transferor or the 
transferee. 

It is also very important to identify the factors that employers need to consider when transferring 
cross-border undertakings (from another country to Germany or from Germany to another 
country). 

If the fixed asset (e.g. real estate, equipment) are transferred in a country that is significantly 
further away from Germany (usually several hundred kilometers away), BGB norms may not 
apply. If the employment contract does not specify applicable law, the law of the transferee 
country shall have precedence after the transfer of the undertaking. The applicable law is still 
under discussion. According to the prevailing view, paragraph 613a of the BGB applies if the 
enterprise was located in Germany and German law was applicable to the employment contract. 
Also, once the undertaking has been relocated abroad, foreign collective labour agreements may 
be replaced by individual employment agreements. Besides, the provisions of the BGB will not 
apply if, as a result of relocating the enterprise abroad, it changes its identity.123  

Thus, in Germany, the institute of transfer of undertakings is regulated and the relevant norms are 
reflected in the Civil Code. In fact, the country has fully adopted the directive approaches and 
transposed them into national law. Given the close cooperation between Georgian and German 
legislators and the practice of sharing German approaches and norms in the CC, the German 
experience in the process of transfer of undertakings, in terms of employee protection, may be 
interesting and quite helpful in reflecting the provisions of the Directive. 

VII. Compliance of Georgian Legislation with the Provisions of Directive 2001/23/EC

Transposition of Directive 2001/23/EC in the Georgian reality and its importance 

As already mentioned, the provisions of the Association Agreement, considering the 
harmonization component, are binding on Georgia. They are indicated in the annex as acts to be 
mandatorily transformed in Georgian legislation.124 The deadline for implementation expired in 
2019,125 according to which, by the end of 2019, the country had to regulate the cases of full or 
partial transfer of the undertakings or business and define the obligations of new and previous 
employers. It is true that this process took a long time but the obligation to reflect the provisions 
of the appropriate directive was considered fulfilled in the already updated action plan.126  

The paper presents a German approach where a separate law does not apply to regulate the labour 
rights of employees during the transfer of undertakings; The rules governing this issue are covered 
by the BGB, unlike, for example, the United Kingdom, where special regulations are adopted in 

123 Supra note 99, 115-116. 
124 Article 426 of the Association Agreement; See also Maisuradze, D., Sulkhanashvili, E., Vashakidze, G., supra note 11, 
26. 
125 The 2018-2020 Action Plan of the Committee on European Integration of the Parliament of Georgia,  34,  Available 
at <http://www.parliament.ge/uploads/other/85/85952.pdf>. 
126 The 2019-2020 Action Plan of the Parliament of Georgia for the Implementation of the EU-Georgia Association 
Agreement, 25. Available at < http://www.parliament.ge/ge/ajax/downloadFile/116187>. 
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the context of the transfer of undertakings, known as the TUPE Regulations. It is to be considered 
that Georgian Parliament upheld the draft Organic Law on Amendments to Labour Code , 
where article 50 is added regulating certain aspects of transfer of undertakings. It certainly is to be 
welcomed that the Parliament by third hearing adopted the mentioned amendments and it is 
important step forward towards the protection of empoyees’ rights. 
 
Structural, organizational or other changes in enterprises are an accompanying process of doing 
business, owners are changing, the financial capital of companies are increasing or decreasing, etc. 
However, even when enterprises are alienated in this process, employees have rights, and their 
protection is direct obligation of both the previous owner and the new owner - transferee. Recent 
changes in the LC have significantly improved the situation of the "weak party"- employees in 
terms of labour rights; With all the legislative changes, the interests of the business sector - 
employers have been more or less taken into account, however, the country is facing a major 
challenge in terms of the realization of labour rights. Unfortunately, many of the norms are, in 
fact, ineffective. Employers often disregard several LC norms that offer protection guarantees to 
employees, who either start a legal dispute to restore the violated rights, or even refuse to initiate 
a dispute, leaving the feeling that the state fails to protect their labour rights as necessary. On the 
other hand, the state considers the right to the protection of employment as a constitutional right. 
According to article 26 of the Constitution, freedom of labour shall be guaranteed.128 It is 
important to determine the content of the constitutional norm. The Constitutional Court of 
Georgia interpreted the constitutional provision in accordance with the purpose of the norm, in 
the connection with the principle of the social state and "considered not only the right to choose a 
job within the content of the constitutional right but also the right to perform, maintain and give 
up this job, to be protected from unemployment and such regulation that directly envisages or 
allows unjustified, arbitrary and unfair dismissal" . As it is seen, the Constitutional Court, by this 
interpretation of a norm, rejects its purely formal content, that must be regarded as a reasonable 
approach; It should also be noted that such an interpretation is fully in line with the purpose of 
article 1 of the European Social Charter. The state is obliged to take care of employment, its 
maintenance and effective realization of the right to work. 
 
The state should create certain legal mechanisms to protect employees. One of such mechanisms is 
the transposition of international norms regulating the protection of employees' rights in LC and 
the legal acts regulating employment relationship and as stated above the first steps are made in 
this direction though the new regulations ar to be still effectively implemented. The decision of 
the Supreme Court of Georgia on this issue is interesting, stating that in the context of protection 
of employees' rights, the most important are the international acts that protect employees from 
dismissal without prior notice and without any substantiation.130 As already mentioned, the 
Directive provides for the protection of employees against dismissal only on the ground that the 
undertaking has been alienated and as one of the fundamental principles also provides for the 
obligation to inform and consult with them and their representatives. Moreover, the Supreme 
Court held in another decision: "There is no doubt that the freedom of labour is, in a broad sense, 

127 Available at <https://info.parliament.ge/#law-drafting/20311>. The text of the Law in force is available at 
<https://matsne. gov.ge/ka/document/view/1155567>. 
128 Article 26 of the Constitution. 
129 Decision of October 26, 2007 of the Constitutional Court of Georgia on No.2/2/389 Case – Citizen of Georgia Maia 
Natadze and others v. the Parliament of Georgia and the President of Georgia, II. par. 19. 
130 The Decision of the Supreme Court of Georgia, October 19, 2010, Case No.As-549-517-2010. Available at 
<http://prg.supre mecourt.ge/DetailViewCivil.aspx>. 
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directly related to human dignity and free development."131 These decisions also clearly indicate 
the declared intent of Georgia to ensure labour rights and freedom of labour of employees. To 
achieve this, it is necessary to share European standards. 

Here, it is important to determine whether the country will be able to modify these norms. 
According to the general principle, "since labour law [favors] the more vulnerable party to the 
contract and sets minimum standards, their modification is permissible only in favor of the 
employee"132 under the directive, states should implement its provisions, that is for the benefit of 
the employee.133 

In addition, the transfer of undertakings is one of the components of business activities, so it is 
very timely to reflect the changes in the LC, especially when several cases of transfer of 
undertakings have already been observed in Georgia. As already mentioned, the amendments to 
the LC is upheld by the Parliament of Georgia, among other things envisages the addition of 
article 50 to the Code, which deals with the transfer of undertakings. In general, this article shares 
the principled approaches of the Directive but it is important to discuss each provision. 

Under article 50, I a) of the draft law, the transfer of an undertaking is interpreted as follows: 
Transfer of undertaking, business or part of undertaking or business to another employer 
including the transfer of economic activities when its identity and/or substantial similarity is 
maintained and that includes the organized grouping of resources for carrying out primary as well 
as an ancillary economic activity”. I think, under the given wording, the transfer of an 
undertaking is considered too broad and implies any transfer of the undertaking to another 
employer, including the transfer of economic activity when the identity of the undertaking is 
maintained. In this wording, it is problematic to use the term "including". The full or partial 
transfer of undertakings for the Directive and the LC should be interpreted somewhat narrowly. 
In particular, it is not justified to consider any transfer of an undertaking or part of it to another 
employer as a transfer of an undertaking but it must involve only transfer of an economic 
entity/object that has retained its identity, the organizational grouping of resources that ensures 
doing economic activity, regardless it is primary or anciliary. In addition, I think, for more 
certainty, it would be better to specify in the definition part whether it is possible to alienate an 
undertaking, business or their parts to another employer through a merger. 

Subparagraphs (b) and (c) of the provide for the definition of the subjects in the transfer of 
undertakings and use the terms "transferor" and "transferee" undertaking, which may be any 
natural or legal person, or an association of persons that lose or acquire the status of employer. 
From this record it is unclear whether the term "legal entity" refers to a legal entity under public 
law. It is vague from this wording whether mentioned concept of the legal person implies legal 
entity under public law. It is important to clarify that in the case of legal entities under public law, 
the rules governing the transfer of undertakings do not apply to the transfer of 
public/administrative functions. 

131 The Ruling of the Supreme Court of Georgia, October 2, 2014, Case No.As-106-101-2014. Available at 
<http://prg.supreme court.ge/DetailViewCivil.aspx>. 
132 Kereselidze, D., Adeishvili, L., Draft Labour Code of Georgia and Some Basic Principles of Labour Law in Continental 
European Countries, Georgian Law Review, No. 6/1, 2003,  10. 
133 Rainone, S., Supra note 31, 312. 
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The most important legal guarantee for the protection of employees, which is reflected in the LC, 
is that it is inadmissible to terminate the employment contract by the transferor of the 
undertaking or the transferee of the undertaking on the basis of the transfer of the undertaking. 
However, this provision does not apply in all cases, the employment contract may be terminated 
observing the relevant preconditions in case of presence of the so-called ETO reasons, which 
imply the existence of economic circumstances, technological or organizational changes that make 
it necessary to reduce the workforce. In this part the LC will be in compliance with the Directive 
and the ECJ standards.  
 
Here, it was very interesting how the Georgian legislator would distribute the liability between 
the transferor and the transferee of the undertaking for the obligations arising in the event of full 
or partial transfer of the undertakings. On the one hand, it should be noted that, in this part, no 
binding reservation is made by the directive and countries are given the freedom to act. This was 
reflected in sections 3 and 10 of article 50 of the LC - on the date of transfer, the rights and 
obligations arising from the current employment relationship are fully transferred to the 
transferee of the undertaking, on the other hand, even if there is a termination of the employment 
contract, the transferee of the undertaking will be liable if the employment contract is terminated 
on the ground that the transfer involves a change in working conditions to the detriment of 
employees. 
 
It was very important to prescribe safeguards regarding notifying by the transferor of the 
undertaking to the transferee of the undertaking about the rights or obligations from the 
employment relationship. It was determined that the transfer of these rights or obligations is not 
excluded even in case of failure to notify. I think this means of protection will help the employee 
to exercise his/her rights even if such notification is not made, it will not affect the right of any 
employee against the transferor or transferee of the undertaking. 
 
Sections 5 and 6 of article 50 of the LC apply to a collective agreement and stipulate that, before 
the expiration of the collective agreement, its early termination or the entry into force of a new 
collective agreement, the transferee is obliged to comply with the terms of the collective 
agreement in such a way they applied to the transferor of the undertaking. Prescribing the 
obligation to comply with the terms of collective agreements is a step forward. It is interesting 
that countries had the freedom to determine the limitation of such conditions but the term of this 
restriction could not be less than one year. According to the Georgian model, the present 
obligations are valid for 1 year from the date of transfer of the undertaking. 
 
Notifying information about the transfer of the undertaking to the union of employees is the most 
important record. Transferor and transferee of undertakings are obliged to inform the union of 
employees representing the employees about the date of transfer of the undertaking, the reasons 
for the transfer of the undertaking, the legal, economic and social consequences for the employees 
as a result of the transfer and also inform about any measures taken in relation to the employees. 
The absence of a union of employees will not impede the implementation of this rule and, in such 
a case, the information will be provided to the employee himself/herself or his/her representative. 
The exact time at which such notification should be made is not specified in the Directive, 
although such a period is considered to be a "reasonable time", and the LC states that the provision 
of this information by the transferor of undertaking must take place 30 days before the transfer of 
the undertaking. The transferee is also obliged to provide this information to the union of 
employees within a reasonable time but, not less than 30 days before the transfer of the 

425



Taganashvili, N.                     Vol. 1, Issue 2, 2020 
___________________________________________________________________________________ 

undertaking will affect the working conditions of the employees. The same time periods apply in 
cases of consultation with employees regarding the measures to be taken. 

The transfer of undertakings may be carried out during bankruptcy proceedings, the way which 
can be used by an insolvent company to maintain the business. Appropriate amendments to the 
LC also address this issue and it does not apply to cases of transfer of an undertaking in the event 
of insolvency of the undertaking within the scope of the Law of Georgia on Insolvency. 

This particular part of the amendments to LC does not mention the obligation of the new 
employer/transferee of the undertaking to maintain the additional benefits (if any) for the 
employees that they had at the time of the previous employer. If the benefit is not maintained, 
nothing is said about the possibility of receiving compensation. I think in case of transfer of the 
undertaking it would be good to regulate this issue as well, with a special norm for offering 
comprehensive protection guarantees to the employee. 

The appropriate article of the LC does not explain in which cases the economic activity carried 
out before and after the transfer of the undertaking, business or part thereof is similar, which is a 
relevant factor in determining the identity of the economic entity. However, it should be so, it is 
the prerogative of the judge, not the legislator to assess this. Indeed, such issues must be clarified 
through case law. 

As I have already mentioned, the directives in general, including Directive 2001/23/EC mentioned 
in the Association Agreement, are mandatory and binding on Georgia. Sharing and 
implementation of the labour standards and fundamental principles of the European Union is 
necessary not only because otherwise Georgia's integration into the European Union might be 
hampered but also, first and foremost, because the state has a positive obligation to guarantee 
decent working conditions and labor rights of employees. Harmonization of European standards 
with Georgian legislative norms is necessary to ensure the further development of the country, as 
well as to protect the participants of labour relationships. As mentioned above, it is necessary to 
introduce the necessary mechanisms for the enforcement of the law and ensure their effective 
functioning. 

This is a long-term process and will ultimately help to create legal guarantees for employees in the 
process of transfer of undertakings, regulate labour market requirements taking into account the 
interests of employers.  

VIII. Analysis of Georgian Judicial Practice - Findings and Problems

There have been several cases of transfer of undertakings in Georgia but due to the fact that the 
provisions of Directive 2001/23/EC were not reflected in the Georgian legislation, and there were 
no effective legislative standards for protectin rights of employees in this process, there are no 
well argumented cases. In some cases, some employees have even filed a lawsuit to protect their 
rights. The fact of transfer of undertakings already indicates that the issue needs legal regulation 
and there is a risk of violation of employees' rights in this process. In addition, full or partial 
transfer of an undertaking or business is often used by employers as a basis for dismissal of 
employees, which is unlawful, thus to ensure the protection of employees' labour rights, 
transposition of the provisions of the Directives in national law was intitally important. 
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In recent years, there have been cases of dismissal of employees after the transfer of undertakings, 
as already mentioned, although the court practice in this regard is very limited. For example, the 
network of hospitals "Evex" purchased/merged clinics, as a result of which several employees were 
fired (for example, "Avante" clinic, "Iashvili Children's Hospital” - 87 employees were dismissed)," 
Silknet purchased Geocell, Bank of Georgia bought Tao Privat Bank, TBC Bank purchased 
Constanta Bank. Neither a legal study of these cases of transfer of undertakings, in terms of 
protection of employees' rights, has not been carried out, nor a legal dispute has been filed, so it is 
difficult to talk about these cases. However, we can discuss a very important - the so-called JSC 
"Rustavi Azot Case",134 that, in fact, is the only one in which a decision was made about the 
transfer of undertakings. 

A detailed review of this case, an analysis of the factual circumstances of the case, and an 
assessment of the court's decision are necessary to better understand the importance of protecting 
employees’ rights in the context of transfer of undertakings for Georgia, albeit on the example of 
European employment standards. 

The plaintiffs in this dispute were 56 dismissed employees, who claimed from the defendants - JSC 
"Rustavi Azot", "Rustavi Azot" Ltd and JSC "EU Investments" - to annul the dismissal decisions, 
reinstate them, to compensate for lost earnings and penalty. The case was heard in the city court 
and subsequently appellate court, and both of them satisfied the plaintiffs' claims. 

The plaintiffs have been employed by Rustavi Azot Ltd since 2015. They had an employment 
contract with the enterprise for an indefinite term. 

In 2016, the entire property of Rustavi Azot Ltd was sold and purchased by JSC EU Investments, 
which in 2017 transferred the undertaking to JSC Rustavi Azot to manage on the basis of a lease 
agreement. The defendant did not acknowledge the claim and stated that the plaintiffs were not 
in an employment relationship with them, they had concluded open-ended employment contracts 
with Rustavi Azot Ltd, while JSC Rustavi Azot and JSC EU Investments are neither the legal 
successor of Rustavi Azot Ltd, nor the successor in title, therefore, they have not made any 
decisions on termination of the employment relationship with the plaintiffs and are not they 
responsible for their reinstatement. 

First of all, the issue has to be divided into two parts: 1) whether the undertaking has been 
alienated/transferred and 2) whether it is legal to dismiss the employees. 

It should be noted that neither the City Court nor the Court of Appeals resolves the matter with 
reference to the already discussed Directive specially regulating this area that is natural because 
the relevant provisions of the Directive have not yet been implemented in the appropriate 
legislation. However, reasoning of the court indirectly indicates that in the process of transfer of 
undertakings, employees have rights and the change of the owner should not lead to their 
dismissal. 

134 Decision of the Rustavi City Court of March 28, 2018 in the case No .2-542-17. This decision was appealed before the 
Court of Appeals and then before the Supreme Court. The dispute was ended in all three instances in favour of the 
dismissed employees, represented by the Georgian Trade Unions Confederation; They applied to the Georgian National 
Bureau of Enforcement with a request to enforce the decision. The material is available at <http://gtuc.ge/56-
mosarchelis-saqme-rustavis-azotis-winaarmdeg-sabolood-dasrulda/>. 
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I think this case is a typical case of "transfer of undertakings" but to determine this fact it is 
necessary to consider whether in this case there were the criteria established in the so-called 
Spijkers Case; However, as already mentioned, these characteristics are one of the determining 
criteria for the final evaluation and can not be given an independent significance for determining 
the identity of undertakings. 
 
The determining element of the process of transfer of undertakings is the conduction of 
entrepreneurial activities in the legal form prescribed by law; In this case, the defendants were 
entrepreneurial entities defined by the Law of Georgia on Entrepreneurs, therefore, we had the 
first criterion of the "Spijkers test" - the type of economic activity. 
 
The transfer of tangible and intangible assets is essential to prove the transfer of undertakings; In 
the present case, it is revealed that JSC "EU Investments" fully acquired the property owned by 
Rustavi Azot Ltd, including all tangible assets – immovable and movable property, production 
equipment, as well as intangible assets. Accordingly, the second and third criteria of the "Spijkers 
test" are in sight. 
 
Also, the fourth criterion is met, namely, the majority of the staff of Rustavi Azot Ltd was 
transferred to the new owner. Due to the nature of the activity of the undertaking, the transfer of 
the consumer segment cannot be considered as a relevant feature because the enterprise was 
oriented on the manufacture of the product. 
 
Another criterion is met, too - the similarity of the economic activities carried out before and after 
the transfer. The lease agreement, which transferred the enterprise to JSC Rustavi Azot to 
manage, stated that the purpose of the lease object was to use the undertaking for the identical 
activities carried out by Rustavi Azot Ltd at the time of concluding the agreement. 
 
The last criterion is also met, namely, that the production activity has been continued 
uninterruptedly. The purpose of concluding lease agreements was to maintain the continuity of 
the production process and the profile of the enterprise. The new owners have not made any 
functional or structural changes to the existing positions in the undertaking. 
 
The Court pointed out that, for the purposes of the employment relationship, the entity acquiring 
or managing the undertaking is the legal successor of the previous employer, which itself follows 
from paragraph 15 of article 6  of the LC. "Reorganization of the enterprise is the basis for the 
origin of legal succession, which means the transfer of rights and obligations arising before the 
reorganization to the undertaking created as a result of the reorganization. According to 
paragraph 15 of article of the LC, for the purposes of labour relations, the transfer of ownership or 
use of the assets of the enterprise is considered as a fact equal to the reorganization of the 
enterprise.” The court considered JSC Rustavi Azot as the legal successor of the previous 
employer. 
 
Here, one problem may arise: as we have already mentioned, there is a case of transfer of 
undertakings, considering that JSC Rustavi Azot is the transferee of the undertaking, which may 
be substantially different from the successor. "Succession means the full transfer of the rights and 
obligations of a predecessor, as a result of which the successor is liable to creditors in the same 
way as his predecessor." However, under the Directive, the transferor and transferee are liable 
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jointly and severally for all obligations arising from the transferred employment relationship at 
the time of the transfer of the undertaking. 

The analysis of this decision gives us reason to believe that the court correctly assessed these 
circumstances, pointing to, for example, the transfer of assets, the continued operation of the 
undertaking and the identicality of these activities. However, it must be understood that this is 
the case of transfer of undertaking and proving this fact has substantial importance when 
determining the rights and obligations of the transferor and the transferee. 

As for the second issue - the assessment of the lawfulness of the termination of the employment 
relationship, the court indicated that two circumstances had to be established: 1) specifically 
which norms prescribed in the LC were violated by the plaintiffs; 2) whether the termination of 
the employment contract was an adequate measure of the violation committed. In interpreting the 
right to work, the Court, alongside various international norms, referred to the Convention 
No.158 on Termination of Employment135 adopted by the International Labour Organization in 
1982 and applied the principle of " valid reason" according to which employment of a worker shall 
not be terminated unless there is a valid reason for such termination relating with the capacity or 
conduct of the worker or based on the operational requirements of the undertaking, establishment 
or service. 

The court referred to article 54 of the Civil Code of Georgia136 (CC) and noted that the order of 
termination of the employment relationship with the plaintiffs was null and void because, 
according to this norm, a transaction that violates the rule and prohibitions established by law or 
contravenes to public order or principles morality is void. It also pointed to the principle of 
exercising rights in good faith, which in labour relationships implies fair treatment of employee’s 
interests. The court imposed the annulment of the dismissal decision only on JSC Rustavi Azot. To 
assess who is responsible for the dismissal of employees, we must consider the following: who had 
the authority to decide on the dismissal of plaintiffs, when the dismissal took place - before or 
after the transfer of the undertaking. It seems from the case that, at the time of termination of the 
employment relationship, JSC "EU Investments" was the owner of the property of the 
undertaking, although this fact alone does not indicate the need to distribute this liability between 
it and JSC Rustavi Azot. On the contrary, JSC “EU Investments” did not participate in the 
management of the enterprise's property and processes and did not make decisions on the 
dismissal of the plaintiffs. As for Rustavi Azot Ltd, it had already terminated the lease agreement 
and no longer participated in the management of the undertaking. In view of this, it is fair to 
make a claim against JSC Rustavi Azot to annul the decision on the dismissal of employees.  

The circumstances of the case also revealed the fact that the employees were not notified of the 
grounds for dismissal. The court did not discuss in detail the significance of the notice in its 
decision. Here, it is also clear how important it is to reflect the provisions of the Directive in 
legislation to protect employees. As already mentioned, in the event of the transfer of the 
undertaking, both the transferor and the transferee have certain obligations regarding the 
provision of information. In this case, it should have been the subject of discussion whether the 
previous employer - Rustavi Azot Ltd and also JSC EU Investments - had the obligation to inform 
the employees. It is clear that when dealing with a case of transfer of undertakings, the transferor 

135 The text is available at <https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO 
_CODE:C 158>. 
136 786 Law of 1997. The text is available at <https:// matsne.gov.ge/ document/view/31702? publication=111>.  
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must provide the employees and their representatives (if any) with information about the transfer 
within a reasonable time and also with regard to the negative consequences expected for them. 
This issue is not addressed in the court decision but it should be considered substantive in the 
process. Although the court satisfied the claim against JSC Rustavi Azot in all parts, it also stated 
in the decision: "The purchaser of the undertaking is an entrepreneurial entity and is entitled to 
take measures necessary to improve the efficiency of [its] entrepreneurial activities, which may 
include staff reorganization of the undertaking, reduction of the number of employees or 
functional changes of employees." Nevertheless, we can not generalize this reasoning on cases of 
the transfer of undertakings. An entrepreneurial entity is not restricted to improve 
entrepreneurial activity but it can not reduce the number of employees just because of the fact 
that the undertaking was alienated. This is a very important aspect. This is what protects 
employees in the event of a change of owner and guarantees their labour rights. The only 
exceptions are organizational, economic and technological changes, which may necessitate a 
reduction in the workforce. 

Thus, this case is the only one that has been heard about this matter by the court at this stage, 
however, as a result of the transfer of undertakings, cases of violation of employees' rights have 
been reported so far. As I have already mentioned, the acquisition of the clinics by Evex resulted 
in the dismissal of the employees; Organizational changes were named as the reason for the 
dismissal. Each circumstance needs to be investigated, including whether the employees were 
notified, whether there was really a case of transfer of undertakings, whether the reason for 
dismissal was organizational changes or only the "fact of transfer". Therefore, the role of the court 
in these processes is immeasurably large. Scanty case law does not mean that such cases do not 
occur in Georgia or that a change of owner has never led to the dismissal of employees; This 
indicates that regulating this issue at the legislative level will guarantee a higher level of labour 
rights protection in favor of employees. To ensure that employees maintain their own labour 
guarantees in the event of the change of ownership, it is necessary to share European practice, the 
approaches of the ECJ. We already have an international legal obligation undertaken by the 
Association Agreement, which is why "there is a sufficient basis for the courts to interpret the 
legislation updated based on the reception of acquis communautaire in the context of its primary 
sources, thus facilitating fulfillment of international obligations undertaken by Georgia and 
consistent European integration"137. 

The Georgian court, in turn, should facilitate the fulfillment of international obligations, give a 
more comprehensive assessment of the importance of protecting employees in the process of 
transfer of undertakings, pay more attention to the rights of the "weak party" in this relationship 
and, at the same time, take into account the obligations of the employer (transferor and 
transferee). This, in turn, will contribute to the protection of labour rights to a high standard. 

Conclusion 

In conditions of modern society and development of free entrepreneurship, changes are observed 
in almost all spheres of employment, new labour market demands have emerged, enterprises are 
undergoing structural reorganization, modernization, renewal, which is often accompanied by the 
dismissal of employees, recruitment of new staff, etc. Against the background of these processes, 
the protection of labour rights has gained special importance. They are closely connected with the 
realization of other human rights, as well as with the economic and trade policy of the state. 

137 Maisuradze, D., Sulkhanashvili, E., Vashakidze, G., supra note 11, 27. 
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European states have developed special regulations to protect employees in the event of changes 
in undertakings, which provide employees with several legal safeguards in the event of a change 
of owners of undertakings. 

This paper has examined the legal status of the employee, the "weak party" in employment 
relationships, the rights provided for in European Union Directive 2001/23/EC, the obligations of 
previous and new employers, in the event of full or partial transfer of undertakings and 
businesses. 

The paper has discussed the protection of labour rights as an integral part of the overall European 
integration policy. In this context, special attention is paid to the Association Agreement, the 
annex to which defines the implementation of the appropriate provisions in national law. The 
European Union directives related to employment law have already been given great importance, 
which is evidenced, first of all, by the fact that several directives must be transposed in the 
Georgian legislation. "In accordance with the Association Agreement, Georgia should transform 
the appropriate acts into domestic law, after which they will become an integrated part of 
national legislation."138 The European Union requires Georgia to set minimum standards in the 
area of employment, although the paper has also noted that countries can determine for 
themselves whether to create more protection safeguards for respective parties. Unfortunately, in 
Georgia, the implementation of European Union norms is constantly considered as an instrument 
of influence on the entrepreneur, the business sector. Despite the establishment of a tripartite 
social partnership commission and the positive steps taken recently by the state, a large part of 
employers view these changes as a "new threat", an unnecessary expense that, of course, should 
not be considered as reasonable. On the contrary, the purpose of reflecting international norms in 
the legislation is primarily to solve problems in the labour market, including  balancing the 
legitimate interests of employers and employees, which will ultimately lead to improving not only 
the country's social but also economic policy. 

The paper also underlined the obligation to comply with the norms of the European Social 
Charter but noted that it is advisable for Georgia to reconsider its policy of recognizing 
unrecognized clauses, as these provisions are already becoming mandatory for Georgia. 

The paper emphasizes that the protection of employees' rights is a priority for European law in the 
event of full or partial transfer of undertakings and businesses. 

Much attention has been paid to the practice and specific interpretations of ECJ. In addition, 
specific decisions made by the Georgian courts have been discussed, however, it should be 
especially noted the only case on this topic - the so-called "Rustavi Azot" case. As a result, it can 
be concluded that in court decisions it is necessary to more often apply European doctrine and the 
decisions of the ECJ on the full or partial transfer of undertakings and businesses, which explain in 
detail the separate provisions of Directive 2001/23/EC, substantiates what are the cases of transfer 
of undertakings, which criteria should be met at this time, when employees should be provided 
with information, when and in what form consultations should be held with their representatives, 
how the liabilities of the previous and new owners can be distributed, etc. The paper noted that 
the policy of approximation with European legislation implies further refinement of judicial 
practice, although "it is important that the European standard is thoroughly maintained in the 

138 Samkharadze, I., Harmonization of Legal Systems: EU and Georgia, Journal of Law, No. 1, 2015,  325. 
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process of interpretation and application of the norms."139 For the enforcement of the enacted 
provisions, it will be particularly important to interpret the appropriate provisions of the Directive 
in the context of the practice of the ECJ. 
 
As a result of the facts and reasoning presented in the paper, we also conclude that, in the event of 
full or partial transfer of undertakings or businesses, the person considered to be the transferee of 
the undertaking/business assumes all the obligations imposed on the previous employer - 
transferor under the employment contract or employment relationship. 
 
The paper analyzed the specific rights of employees in the event of transfer of undertakings, 
including the right to consultation and information, in particular, before the full or partial transfer 
of an undertaking or business, relevant employees or their representatives should be provided 
with information on the reason, date, expected economic and social consequences of the transfer 
and about the measures to be taken. There is also discussion about the change of the terms of the 
employment contract, and it is clarified that if, with the transfer of undertakings, the working 
conditions deteriorate and the employment contract is terminated because of this, the employer 
should be held liable.  
 
The paper emphasized that the termination of the employment relationship with an employee due 
to the transfer of undertakings lacks a legal basis. The grounds for dismissal must be legitimate, 
corresponding with the purposes of the law, necessary, employees must be able to exercise all the 
rights granted to them. If there are no economic, technological or organizational reasons, the 
employee has a legitimate right to maintain employment. For a detailed explanation of the reasons 
listed, the paper cites some particularly important decisions of Georgian courts that need to be 
taken into account. It is unequivocally welcome to add a separate article regulating the transfer of 
undertakings to the LC. The regulation of this legal institute at the legislative level ensures that 
the employer does not use the transfer of undertakings as a basis for dismissal of employees, i.e. to 
prove the legality of dismissal, the real reasons of the need of the undertaking or its services must 
be proved. It is also clear from the analysis of the existing case law that in some cases the 
employer creates circumstances as if the reorganization of the undertaking is necessary and for 
this reason terminates the contract or employment relationship with the employees. The transfer 
of undertakings can also be used for the same purposes; That is why the rights and obligations of 
the parties to the employment relationship must be precisely defined. 
 
This paper discusses the German approach for comparison and the corresponding legislative 
regulation, which presents an example of one country, in what form and how is the legal institute 
of transfer of undertakings is given legislation, that may be useful for Georgia. 
 
Despite the declared intention to protect the labour rights of employees, the existing legislative 
space still fails to achieve its goal because there is a serious problem with the enforcement of 
labour rights. It will be important that the provisions governing the transfer of the undertaking 
are not merely formal in nature and are fully fulfilled by the transferor and the transferee in the 
event of the transfer of the undertaking, including the obligations of termination of the 
employment contract, informing and consultation. 
 

139Maisuradze, D., Sulkhanashvili, E., Vashakidze, G., supra note 11, 16. 
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The new Constitution of Georgia stipulates that the constitutional bodies shall take all measures 
within the scope of their competences to ensure the full integration of Georgia into the European 
Union and the North Atlantic Treaty Organization.140 This constitutional provision is another 
clear confirmation that European integration is a priority for the country. That is why the goals 
and objectives of the Association Agreement should be understood at the level of state policy, and 
the adoption and enforcement of European labour standards will facilitate the creation of decent 
working conditions in the country and improve the situation of employees. 

From all the above, the obligations of the state can be summarized as follows: 

It is necessary to introduce European standards in the legislation of Georgia however,
this should be done step by step, taking into account the purposes of the norms,
consistently;
The state should ensure the creation of a favourable mechanism to achieve a fair
balance between the legitimate interests of the employee and the employer, the
conduction of this process is of great importance in a regime of social dialogue;
The state should take several positive steps to ensure that employees enjoy their rights
- not to be dismissed illegally, to be properly informed and consulted;
Based on the above reasoning, critical analysis, comparative legal analysis, it can be said
that proper regulation of labour relationships in the event of the transfer of
undertakings, development of court practice, including active reference to the
decisions of the ECJ is an important part of Georgia's European path.
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