
  1 

      
  2  

 

  ,   
       

. „  “   , , 
       

  „ “    
. 

 -      
   . 

 

 

,      
  -     

 ,   .   „  
“ -  . „   , ,  

 ,   ,  
  ,    

  .“3 ,  , 
,       

       
      

,       
      , 

1  , . 
2    -      .  
3 , .,         

 – 2013  12     ,   
   , , . ., , 2014, 99. 



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

      .  
   ,    

   .  ,  ,  
    ,  ,   

.5  ,    , 
     

  ,      
   .  ,    

 ,    -  
,      

      
    , , , 

,      ; , 
       

      
, ,    ,  

   ,   
 ,       

       
   .      

 ,   ;   
  /    
       

     
  , ,    

     
      .  

1.      

  6 ( ) 37-     
  ,  ,   1-   ) 

 ,     
 ,    , 

     .     
  7     

   ,     . 
 ,  ,   

 8 ( ) 399-     

4       2016  29  -941-891-
2015 . 
5 , .,    , 37-  ,  , , 
2015, 77. 
6  2010  4113-      .  

 <https://matsne.gov.ge/ka/document/view/1155567?publication=12>. 
7 , ., . , -3 ., 94.  
8  1997  786    .   
<https://matsne.gov.ge/ka/document/view/31702?publication=101>.  

437



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

,9      
 .   ,   

 -  37- , I, )    : 1) 
 , 2)  , 3)  

.    , ,   
 .  

    ,   
     ,  

   .    
     ,  

      
, ,        

,   ,  ,  ,  ,   
,  . ,    

 ,       
      ,  

 .   
      , 

,     /  
  ,    
   .  

  ,  , ,  
 /      ,   

    . ,  , 
  ,     11 
 .  ,   

 , ,  ;   
,  ,     12 -144 

   ,     
, , . 

,   ,   
  (     ), 

    13   
       

   .14 ,    

9 , ., . , -3 ., 99. 
10 Sands, R. S., National Report - France, Employment Law (The Comparative Law Yearbook of International Business), 
Campbell, D. (Gen. ed.) Alibekova, A. Vol. (ed.) Special Issue, Kluwer Law International, The Netherlands, 2006, 215.  
11 Catanzariti, J., Natonal Report - Australia, Employment Law (The Comparative Law Yearbook of International 
Business), Campbell, D., (Gen. ed.), Alibekova, A., Vol. (ed.) Special Issue, Kluwer Law International, The Netherlands, 
2006, 48. 
12  1994  577   .   <https://matsne. 
gov.ge/ka/document/view/28408>.  
13       2015  29  -414-391-
2014 . 
14   ,     ,   , 

,    (   <https://www. 
legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006072050>) ,  , 

  ,     
          ,  

438



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

,     ,   
       ; 

   ,  
          

  , ,     
  , ,     

.15  
  ,   

,  , ,  , 
       

 -    ,  
    . 

2.    

2.1.    

-  37-     ,  
     , ,  

      . , 
 , ,  ,     

  ,     
  .    

   .   ,  
     115-   

,     . ,  
      

  ,       
      . 

,        
 ,         

    .   „     
  ,“   ,   , 

      , , 
  ,  ,  

 ,   .  
   ,      

   ,   .17 ,  
,       

       

,      ,    
     , ,    
 . . Sands, R. S., . , -10 ., 215. 

15 Glaser, R., Kolvenbach, D. W., National Report - Germany, Employment Law (The Comparative Law Yearbook of 
International Business), Campbell, D., (Gen. ed.), Alibekova, A., Vol. (ed.) Special Issue, Kluwer Law International, The 
Netherlands, 2006, 267. 
16       2015  29  -414-391-
2014 . 
17 , ., . , -3 ., 99-101. 

439



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

 .    , 
„  /        

     .   
    ,  , 

,    “.18   
         

 19    .  
  ,  „      

 ,20    ,  
 ,     ( ),“ , 

 ,      
        

  , , ,   
,     .21  

,       
,     .22   

      
,  ,  ,   

,   ,  /   
     ,    

    .23  

2.2.        

  ,   , 
  ,     

.       
,      

      
24 (      ,  

       
,   , ,   

,       ). 

18       2017  10  -1189-
1109-2017 . 
19       2015  29  -414-391-
2014 .  
20   ,         , 

,         , . . 
  , ,  ,   ,   

,   ,    , , 
  ,      ,  

   (      )  . 
21       2015  29  -414-391-
2014 . 
22       2015  29  -414-391-
2014 . 
23       2019  29  -1623-2018 

. 
24       2017  15  -13-12-2017 

. 

440



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

,   ,       
   ,       

  ? ,     
 ,  ,    
  .   ,   

 (   )    
,        (  

  ).     
,      ,  
 ,  , ,    

 ,       
   .25   ,  

  ,    : 
„      ,    -

       
     ....  

       
 ,  -   , 

    ,   
  ,    ;  

[ ]   ,    
  “.26 

        
.     , 
   . ,    

„ “ ,     . , 
       

  ,     ,  . 
 ,  ,    

       , , – 
   ,    .  

      , 
         

 .27 ,     
 ,        

, ,      „  
,      

.28 , , ,  ,  
      

25       2019  29  - 1623-2018 
. 

26       2018  20  -558-
558-2018 . 
27 , ., , ., , ., , ., , ., , .,   

    ,  ,   
 ,  .,  .,  . .,   

, , 2017, 230. 
28 , .,   37-   ,    , 

, . ., , .   ., , 2016, 360. 

441



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

   . ,  
   .  ,    ,  

    (  ) .    
   ,     

.29       , 
  30 26-   -4   
 , ,      
 .31 „     

 ,     
 -  .“32      

 . „  “   
  .33   

 ,  , 
-    -    

     .  
   ,  

   ,   ,   
   .35    

      . 
  ,   ,   

 /   . ,   
   ,  , ,   

. ,      ,   
 ; ,     ,   

  ,   ,     
      , , 

 ,   ,    
 .36     - 

  .37     
        

        
.    ,     

      . 
   ,   ,  
       , 

29 Glaser, R., Kolvenbach, D. W., . , -15 ., 267-268. 
30   1995    786  . 

   <https://matsne.gov.ge/ka/document/view/30346?publication=35>. 
31       2017  29  -247-
235-2017 . 
32 , .,  30-   [  ] ,  

 .  ,  .     
, , ., .,  , , 2013, 373. 

33 , ., . , 28-  ., 360. 
34 , 361.  
35    ,      2008 

 2  -680-1010-07 . 
36 Lockton, D. J., Employment Law, Cremona, M. (ed.) Fourth Edition, Palgrave Macmillan, Wales, 2003, 283. 
37 Bone, A., Suff, M., Essential Employment Law, Second Edition, Cavendish Publishing Limited, London, • Sydney, 
1999, 135. 

442



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

 ( )  „  “   
 ,  ,    
    . , 

    ,     
  ,  „    

       
    ,  

.  ,    
- ,  ,   

 , , ,    
  ,  ,     
  ,   
 .“38  

3.      

 ,     ,   
        .39 

 ,     ,   
,   ,     

    .40    
,  „   ,    , 

 “41; ,     , , 
   ,    
    .   
   42   

,   ,   
 ,  „  ,      

,     (§1, -2 ., 1-  )“.43 
   „ “ [ ]   

,     .   
  ,     

:  ,   , 
      

.44  ,   ,     
(  ,     2-3 45)   

,     ,  
         

 ,    (§1, -2 ., -3 .). 

38       2019  29  -1623-2018 
. 

39 , ., . , -3 ., 99-101. 
40       2019  29  -1623-2018 

. 
41 , ., . , 28-  ., 361. 
42 Kündigungsschutzgesetz (KSchG) 1951 (1951      

).    <https://www.gesetze-im-internet.de/kschg/__1.html> 
43 , ., . , 28-  ., 361. 
44 . 
45 Glaser, R., Kolvenbach, D. W., . , -15 ., 268. 

443



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

 ,      , 
 ,  ,    ultima ratio 

,        , , 
 .46      

 ,     26-  (  
 30- )    ,  

 ,    -   
 -    ,    , 

  ,    , 
   .47 , -  , 

     
     , ,   

,      , 
    ,  

      -  36- , II, ) 
  ,  ,   30 , 
    ,  

  ,      .  
30    ,    ,  

     . , 
 , ,    , 

       
,      . 

 , , ,   
      

  ,     
 ?       . 
 ,  ,    , 

   ,      
.48  ,   . ,   

   /  
 , ,    49 141-   , 

   . ,    
        2 

:      ?    
  ?50 

  , , ,    
,      
. ,  Chubb Fire Security Ltd v. Harper (1983)  

46 , ., . , 28-  ., 361. 
47    2007  26   2/2/389  
-          

 , II, . 19.   <https://www.constcourt.ge/ge/legalacts/ 
judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-
winaagmdeg-430.page> 
48 Glaser, R., Kolvenbach, D. W., . , -15 ., 268. 
49 Employment Rights Act 1996 (    1996  ),  

: <https://www.legislation.gov.uk/ukpga/1996/18/contents>. 
50 Lockton, D. J., . , 36-  ., 337-338. 

444



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

  , ,      
  ,       

,   ,    , 
-       ,   

,  .51       
   Richmond Precision Engineering Ltd v. Pearce52  , 

     ,   , 
    .    

:  ,  ,    
   ,    

   .   
   ,      

     .53 
       ,  

,         
.    ,   

   ,      
   .54 

  ,    
   ,     

    . ,  
   4 , ,  ,   

. ,   , ,  , 
,      ,  

  -    - 
 .55 , ,  

 ,   .   
,       

        
  ,   ,    

 .        
,       , ,  

    ,  
          . 

,       , 
    , ,  , , 

,        
  ,      

  ; ,     
   ,  ,  

   ,   , -  -9, III, IV  

51 Barrow, C., Duddington, J., Briefcase Employment Law, Second Edition, Cavendish Publishing Limited, London, 
Sydney, 2000, 113. 
52 Richmond Precision Engineering Ltd v. Pearce (1985) EAT, : <https://swarb.co.uk/richmond-
precision-engineering-ltd-v-pearce-eat-1985/> [23.11.2019 17:45]. 
53 Barrow, C., Duddington, J., . , 51-  ., 113. 
54       2019  29  -1623-2018 

. 
55 Lockton, D. J., . , 36-  ., 338-339. 

445



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

,       
 -  ,     

    .  

4.     

       
        

( )  .56 ,   , 
     , , , 

        -  
   , ,    

 ,57     
     ,  , 

   ;58 ,  , 
,  ,    , , 

 ,    .  
, „  ,     

,        
 , ,   , 
  .“59 ,   

  ,      ,  
  ,      

    .  , ,  
      

   . ,     
,       .  

,      ,  
      . 

,  ,     ,  
    .  

,  ,      
,    ,      

    ;    
,       

     
     ,    

   . 
 , ,   ,  

,     -   
   ,    ,  

         

56 , ., . , -3 ., 98. 
57 , 102. 
58 -     - 120-   - , ,  

  ,   ,  
   . („GEPLAC- “  -     
  ,   , 6/2003-1, 72). 

59 , .,   ,  , 1, 2015, 229. 

446



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

  .     
   ,  ,  , 

,     ,  
       

     ,   
.60   ,    

     . . „  “, 
    -     

        
[  ] 30-      ,   

,   ,      , 
 ,         

       .61  
,      

    . ,  
,  ,     

      . ,  
      , 

        
 .    , , 

     ,    
   ,   

 ,     ,  
  .   ,    , 

       , 
 , . . „ “ ,    

   .62  
 ,      

,  ,    
       

  .  ,  ,   
      

  . ,    
         

 ( ,  ,   7 
  4   ),   -  37- , III 

     . 
           

 .     „  “  
,      

. ,     

60       2019  29  -1623-2018 
. 

61       2017  07  -210-199-
2017 . 
62       2017  15  -13-12-2017 

. 

447



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

,       
    . 

 , ,     
,        
    .     

    „ - “ , 
     ,  ,  

   ,63 ,  , 
 .   64  

 ,       
  , ,  2010    

     , 2013   
 , ,    „ -

“   , ,      
     . 2013  

 ,    „ “65 
      ,  

       
 ,   ,66 

       
  .67  

 ,    
       

  ;  , ,    
    98/59/EC 68.  -2 

 -3  ), v)     
    /   . 

, ,      
    ,    

      . 
 ,      , 
   ,69      

     ,   
       
    -   , 

63 Leighton, P., EU Employment Law: a Practical Guide, Thorogood Publishing Ltd, London, 2010, 111. 
64     ,    ,    

       .   
<https://matsne.gov.ge/ka/document/view/2496959>. 
65 Sachaleli, S., Disputes in Georgia Caused by the Termination of an Employment Contract on Employer’s Initiative 
2007-2012, South Caucasus Law Journal, 04/2013, 225. 
66 , .,  ,      , 

  (  ), III, , ., , ., ., , 2014, 297. 
67       2019  29  -1623-2018 

. 
68 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to 
collective redundancies (  1998  20      

    ).    <https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A31998L0059>. 
69 . , ., . , -3 ., 102. 

448



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

 
 

    .  
,      ( . . social 

selection (Sozialauswahl)),70   .71   
     ,  

  .       
.  ,   ,  

  ,  ,    
, ,  ,   ,   

 2-3 .72 ,  ,     
    ,   

       , , , 
   .     

       ,   
       .   

 .73      
 ,       

  ,      
     .74 

,     ,   
, /     .   
  ,     

  ,75     
 .    ,  

,    , ,  
 ,      

    .76  
   ,     

   . 1996    
   ,   , 

  , , 1996   
 ,    77    -3 

, , :  ,  ,  
     .   

 : ,  .78   
  ,        

    .    
-   ,     , 

70 , ., . , 28-  ., 362. 
71 Glaser, R., Kolvenbach, D. W., . , -15 ., 268. 
72 . 
73 . 
74 Kirchener, J., Kremp, P.R., Magotsch, M., Key aspects of German Employment and Labour Law, Second Edition, 
Springer-Verlag GmbH, Germany, 2018, 8. 
75 . 
76       2019  29  -1623-2018 

. 
77 Weiss, M., Schmidt, M., Labour Law and Industrial Relations in Germany, Fourth revised edition, Kluwer Law 
International, The Netherlands, 2008, 129. 
78 Kirchener, J., Kremp, P.R., Magotsch, M., . , 74-  ., 8. 

449



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

   .79 ,   
    , ,   

 „  “,    (   
 ).80     , , 

 , , . ,  ,  
    -     , 

 , ,    .81  
 ,     

    ,   
  ,    , 
,      

 .     
  ,     

     . 
,   ,      

     ,  
     ,   

26-   -4    -   -
   .82 

  .   83 329-  
  ,     

    . 2001    
         

 .84  ,    
,      . , 

favor prestatoris     ,   , 
      ,  

,  . 
  ,  ,   ,  , 

   ,  ,   
 . ,   

    ,   
   .85  ,   

,  , ,      
 ,      

        
. 

79 Glaser, R., Kolvenbach, D. W., . , -15 ., 268. 
80 . 
81 Sands, R.S., . , -10 ., 216. 
82       2019  29  -1623-2018 

. 
83    (  1987   ),   
<https://www.lex.bg/bg/laws/ldoc/1594373121>. 
84 Dinova, A., Kakchev, T., Bulgaria, Redundancy Law in Europe, Patmore, L., Kemper, M. V, (ed.), Kluwer Law 
International, The Netherlands, 2008, 23-24. 
85 Kadlecova, T., Svobodova, E., Czech Republic, Redundancy Law in Europe, Patmore, L., Kemper, M. V, (ed.), Kluwer 
Law International, The Netherlands, 2008, 41. 

450



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

   ,    
    ,  

, „   ,  “ (last in, first out (LIFO)).86  
      . ,  

 ,    , 
      . 
,   ,      

  ;   ,  
         

,           
  ,    . , 

,    ,     
,    ,    

; ,      
   ,  8  

,   ,     
.87   . ,   

   ,      
        

        , 
       

   ,  ,   LIFO ,88 
      .  LIFO 
      .89  , 
     ,    , 

,      
,  ,      

       ;  , 
  ,   , ,  

,     . 
,   ,   

 .  , LIFO ,   
,  ,    . 

LIFO      
 „  “ (afspiegelingsbeginsel),   , 

      
 . ,      , 

    ,    
       

 .  ,     
, „ “90   .91 ,  

86 Langford, K., Ireland, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (ed.), Kluwer Law International, The 
Netherlands, 2008, 117. 
87 Emilianides, A. C., Cyprus, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (ed.), Kluwer Law International, 
The Netherlands, 2008, 33. 
88 Langford, K., . , 86-  ., 117. 
89 Woulfe, R., An Overview of Redundancy Law in Ireland, Mason Hayes+Curran, Dublin, 2007, 26. 
90 „   “ -  ,     

       ,     

451



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

 
 

          
     ,  , 

 ,  ,    
.  , „  “     
  .  ,   
,      

 ,    , ,   
. 

 ,     
, ,  ,  ,   

   ,    
 , /   ,  

.92      -   
Ferguson and Others v. Prestwick Circuits Ltd  (1992)   

   .   
    ,    

,       
.     ,   

        ,  
      . 

 ,  , ,  , 
      3   ,   

       ,  
    .93  , 

     . . „ “ (bumping) 
.   ,  , ,  

,       
 ,       

      ( , 
     ),  

   . . „ “ .  ,  
 , „ “ ,   

, ,    ,   
      
 .94  , ,    

  , ,   ,   
 ,      .  

     .   
 ,  ,       

  /   ,       (  
   .  <http://www.businessdictionary.com/definition/flexible-work.html> 

[16.11.2019 21:00]) 
91 Dekker, M., Buijsman, Ch., Redundancy, restructuring and reorganization, Sec Employment Lawyers, 

  <https://www.secarbeidsrecht.nl/en/employee-expat/redundancy-restructuring-and-
reorganization> [29.11.2019 12:30] 
92 Lockton, D. J., . , 36-  ., 280. 
93 Barrow, C., Duddington, J., . , 51-  ., 110. 
94 Pure Employment Law, What is bumping? 26.06.2013,   <https://www. 
pureemploymentlaw.co.uk/what-is-bumping-3/> [16.11.2019 19:00]. 

452



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

  „ “.  ,  
 ,  ,    

,      ,  
        .  

,  , „ “  ,   
   ,      

 .95  Contract Bottling v. Cave and others, 
„ “   ,   ,   

      , , 
 ,       .96 

, ,    Safeway Stores plc v. Burrell , 
   ,      ,  

  .97 ,  , 
„ “ ,      

  ,    
      .98  , 

       ,   
  .99  ,   ,  

„ “     ,  
   .100   „  ,   

 “,      .  
     , , 

„ “  ,     
       , 

,   ,  „ “.101   
,       

 ,  „ - “  
    102 . 

,     „ “  
  ,  ,  

 .    ,  
    -943-908-2016 , 

, ,     
     :  

,  ,  , ,  
( ),  .   ,    

        , 

95 Burnett, R., Reorganisation and redundancy, 27.03.2018   <https:// 
www.hrlawlive.co.uk/ reorganisation-and-redundancy/> [29.11.2019 16:00] 
96 Contract Bottling v. Cave and others (2013]) EAT, : <https://www.bailii.org/uk/cases/UKEAT/ 
2013/0525_12_2304.html> [29.11.2019 16:00] 
97 Lockton, D. J., . , 36-  ., 334. 
98 , 333-334 
99 Stevens, M., To Bump or Not to Bump? A Redundancy Selection Question, 23.03.2018.  

 <https://www.vwv.co.uk/news-and-events/blog/employment-law-brief/bump-or-no-bump-redundancy-
selection> [29.11. 2019 13:45] 
100 Bearder, B., What is bumping? 13.03.2018.   <https://www.employment 
solicitor.com/bumping-unfair-dismissal/> [29.11.2019 20:30] 
101 94-  .-   . 
102 Leighton, P., . , 63-  ., 111. 

453



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

 ,   ( ),  
( )  .  ( )  

      
   ,  „    

   , , ,  
       ,   

   „ “,  ,  
    , ,  , 

     ...“ ,  
    .103   ,  

„ “      , 
, ,      

  ,   ( ) 
  ,    .  

,  ,     , 
       

  104  „ “ ,   
         

  105,   ,   
  ,   . 

    ,  
      

 .  ,    
    , ,  

,    ,   
   ,   

; ,     
   ,  

/  ,  , 
    ,   

      
,       

 ,  , ,   ,  
 ,    . 

 

 ,     
     . „  

“   , ,  
      „ “  
  .  ,   
      ,  

103       2017  27  -943-908-
2016 . 
104 , .,       ,  

 (  ), I, , . ., , , 2011, 8. 
105       2017  27  -943-908-
2016 . 

454



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

 
 

 .        
  .  , , , 

   ,  ,    . 
      

 ( )    ,  
„ “ ,   ,  

  , ,   . 
   , ,   .  

,     
,  ,    , 

    .   
,      :  

 ,     , , 
 ;   -    

   ;    , 
       - . 

   ,       
 ,   ,    

    -  ,  
  ,   .  , 

        
     ,    

  . ,  ,  „  
“  ,     

.  ,    .  
 ,      ,  

  ,     , 
ultima ratio  ,     

  . ,    
  .  ,    

-      
.   ,    

      
     

,       
    .   

 ,  ,  , „ “ 
  .  

  ,      
   .    

,  ,     
  , ,  

 ,    
,      

. ,  :  , , 
,  ,  .   

 ,     
      

455



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

  . ,     
 ,     ,  

       
  .   

 , ,    -
     , , ,  

         
. 

   , , ,  
 ,     -   

  „ “  „ “   -   
 „  “ (law in books)     

(law in action),   ,  -     
    .  

 

1. „ “  -      
,   , 6/2003-1;

2. Barrow, Ch., Duddington, J., Briefcase Employment Law, Second Edition, Cavendish
Publishing Limited, London, Sydney, 2000;

3. Bearder, B., What is bumping? 13.03.2018  
<https://www.employmentsolicitor.com/bumping-unfair-dismissal/> [29.11.2019 20:30];

4. Bone A., Suff, M., Essential Employment Law, Second Edition, Cavendish Publishing Limited,
London, Sydney, 1999 ;

5. Burnett, R., Reorganisation and redundancy, 27.03.2018  
<https://www.hrlawlive.co.uk/reorganisation-and-redundancy/> [29.11.2019 16:00];

6. Catanzariti, J., Natonal Report - Australia, Employment Law (The Comparative Law Yearbook
of International Business), Campbell, D., (Gen. ed.), Alibekova, A., Vol. (ed.), Special Issue,
Kluwer Law International, The Netherlands, 2006;

7. Contract Bottling v. Cave and others (2013]) EAT, :
<https://www.bailii.org/uk/cases/UKEAT/2013/0525_12_2304.html> [29.11.2019 16:00] ;

8. Dekker, M., Buijsman, Ch., Redundancy, restructuring and reorganization, Sec Employment
Lawyers,   <https://www.secarbeidsrecht.nl/en/employee-
expat/redundancy-restructuring-and-reorganization> [29.11.2019 12:30];

9. Dinova, A., Kakchev, T., Bulgaria, Redundancy Law in Europe, Patmore, L., Kemper, M. V. 
(ed.), Kluwer Law International, The Netherlands, 2008;

10. Emilianides, A. C., Cyprus, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (ed.),
Kluwer Law International, The Netherlands, 2008;

11. Flexible Work,   <http://www.businessdictionary.com/
definition/ flexible-work.html> [16.11.2019 21:00];

12. Glaser, R., Kolvenbach, D. W., National Report - Germany, Employment Law (The
Comparative Law Yearbook of International Business), Campbell, D., (Gen. ed.), Alibekova, 
A. Vol. (ed.), Special Issue, Kluwer Law International, The Netherlands, 2006;

13. Kadlecova, T., Svobodova, E., Czech Republic, Redundancy Law in Europe, Patmore, L.,
Kemper, M. V. (ed.), Kluwer Law International, The Netherlands, 2008;

456



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

14. Kirchener, J., Kremp, P.R., Magotsch, M., Key aspects of German Employment and Labour
Law, Second Edition, Springer-Verlag GmbH, Germany, 2018;

15. Langford, K., Ireland, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (ed.), Kluwer
Law International, The Netherlands, 2008;

16. Leighton, P., EU Employment Law: a Practical Guide, Thorogood Publishing Ltd, London,
2010;

17. Lockton, D. J., Employment Law, Cremona, M. (ed.), Fourth Edition, Palgrave Macmillan,
Wales, 2003;

18. Pure Employment Law, What is bumping? 26.06.2013,  
<https://www.pureemploymentlaw.co.uk/what-is-bumping-3/> [16.11.2019 19:00].

19. Richmond Precision Engineering Ltd v. Pearce (1985) EAT, : <https://
swarb.co.uk/richmond-precision-engineering-ltd-v-pearce-eat-1985/>[23.11.2019 17:45];

20. Sachaleli, S., Disputes in Georgia Caused by the Termination of an Employment Contract on
Employer’s Initiative 2007-2012, South Caucasus Law Journal, 04/2013;

21. Sands, R. S., National Report - France, Employment Law (The Comparative Law Yearbook of
International Business), Campbell, D. (Gen. ed.), Alibekova, A. Vol. (ed.), Special Issue,
Kluwer Law International, The Netherlands, 2006;

22. Stevens, M., To Bump or Not to Bump? A Redundancy Selection Question, 23.03.2018,
  <https://www.vwv.co.uk/news-and-events/blog/employ

ment-law-brief/bump-or-no-bump-redundancy-selection> [29.11.2019 13:45];
23. Weiss, M., Schmidt, M., Labour Law and Industrial Relations in Germany, Fourth revised

edition, Kluwer Law International, The Netherlands, 2008;
24. Woulfe, R., An Overview of Redundancy Law in Ireland, Mason Hayes+Curran, Dublin,

2007. 
<http://www.imca.ie/assets/files/Management%20Themes/Overview%20of%20Redundancy%
20Law%20in%20Ireland.pdf> [24.11.2019 20:20];

25. , .,  ,   
  ,   (  ), III, , ., 

, ., ., , 2014;
26. , .,    , 37-  ,

 , , 2015;
27. , .,      

,   (  ), I, , . .,
, , 2011;

28. , .,   37-   ,  
 , , . ., , .   ., 
, 2016;

29.    2007  26 
 2/2/389  -      

    .
  <https://www.constcourt.ge/ge/legal-acts/judgments/

saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-
prezidentis-winaagmdeg-430.page>;

30. , .,   ,  , 1, 2015;
31. , .,  30-   , 

 .  ,  . 
   , , ., .,  ,

, 2013;

457



, .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

 
 

32. , ., , ., , ., , ., , ., , ., 
      , 

 ,    
,  .,  .,  . .,  

 , , 2017; 
33. , .,        

  – 2013  12    
 ,      

, , . . , 2014; 
34.       2015  29 

 -414-391-2014 ; 
35.       2016  29 

 -941-891-2015 ; 
36.       2017  10 

 -1189-1109-2017 ; 
37.       2017  29 

 # -247-235-2017 ; 
38.       2017  07 

 -210-199-2017 ; 
39.       2017  27 

 -943-908-2016 ; 
40.       2018  20 

 -558-558-2018 ; 
41.       2019  29 

 -1623-2018 ; 
42.    ,    

  2008  2  -680-1010-07 ; 
43.       2017  15 

 -13-12-2017 . 

458



 

Teona Gachechiladze 1 

Characteristics and Problems of Termination of an Employment Contract based on Organizational 
Changes2

Abstract 

Termination of the employment agreement with the employee based on organizational changes is 
quite a problematic issue in modern Georgian reality. This respectable reason for "business 
necessity" often becomes a powerful instrument in the hands of a mala fide employer to 
unlawfully dismiss the “weak” party of the employment relation. The present paper aims to 
demonstrate the preconditions for the dismissal of the employee on the ground of organizational 
changes, the problems that arise in such cases and elaborate the ways of their solution. Significant 
attention is paid to the means of establishing the necessity of downsizing and the burden of proof, 
as far as it is essential to show a causal link between the employer’s decision about reorganization 
and the actual dismissal. Issues of transferring the person to the alternative job shall be taken into 
consideration when dismissing the employee on the grounds of organizational changes. To 
improve the current regulation of an employment agreement termination, the present paper offers 
recommendations, taking into account which enables the development of certain criteria for 
selecting employee to be dismissed. 

Introduction 

Nowadays, the dismissal of employees due to organizational changes in the enterprise is one of the 
most common grounds in Georgia, as well as worldwide. It constitutes one of the types of 
"business necessity". "Business necessity is a valid ground which in certain cases if preconditions 
prescribed by law are met, justifies repudiation of the employment contract by the employer.”3 
Hence, often, employers rather easily dismiss subjectively undesirable employees for completely 
unjustified reasons using the ground of the reorganization and hiding actual unequal treatment 
under the cover of organizational changes. However, in fact, for the proper implementation of an 
employment relations, it is necessary to balance the interests of employer and employee in the 
context of justice, legality and good faith of each one’s actions.4 Despite the severity of the 
problem, it has been paid extremely poor attention within Georgian legal literature. This is due, on 
the one hand, to the paltry legislative regulation of this issue and, on the other hand, to the 
novelty of the norm5 itself. The purpose of the present paper is, therefore, to outline the 
preconditions for dismissal of an employee based on organizational changes, the problems that 
arise in such cases, and to identify ways of their solution. Using rational, comparative, and 
analytical research methods, the paper critically examines the views of legal scholars, focuses on 
differentiation of the ground for dismissal of an employee due to organizational changes from 

1 BA of Law, MA student. 
2 This article is a thesis performed within the BA program of IBSU.  
3 Chachava, S., Termination of Labour Agreement Depending on the Intent and Independent from the Parties’ Intent - 
the New Classification, Adopted by the Amendments of June 12, 2013, Legal Aspects of the Latest Changes in Labor 
Law, Chachava, S. (ed.), Tbilisi, 2014, 99. 
4 The Ruling of the Supreme Court of Georgia, January 29, 2016, Case No. As-941-891-2015. 
5 Zenaishvili, A., Commentary to the Labour Code of Georgia, Article 37, World of Lawyers, Tbilisi, 2015, 77. 
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other similar grounds for termination of an employment contract, since, unfortunately, they are 
often misused in practice and in doctrine, too. Also, significant attention is given to aspects of the 
legal relationship established between the employee and the employer at the time of transferring 
to alternative work, for example, the reasonable scope of the training to prepare for the 
responsibilities of new the position when an employee is transferred to alternative work, 
employee's refusal to work on a new position and the possibility of concluding a new employment 
contract for a trial period at the time of transferring to alternative work, etc. These matters are 
completely ignored at the legislative level as well as in judicial practice; Based on the analysis of 
the most recent decisions/rulings of the Supreme Court of Georgia, it is discussed the less favorable 
situation existing in the court practice in terms of the selection criteria of the employee to be 
dismissed on basis of the reorganization, also the approaches established in the foreign 
employment law regarding organizational changes and the prospects for their implementation in 
Georgian law are demonstrated. 

1. Differentiation between organizational changes and other related legal grounds

Article 37 of the Labor Code of Georgia6 (LC) lists the grounds for termination of an employment 
contract, including under paragraph 1 (a) of this article, the grounds for termination of an 
employment contract are economic circumstances, technological or organizational changes that 
necessitate a reduction in the workforce. All three of them are grounds dependent on the 
declaration of the party’s intent7 and their validity requires compliance with the procedure of 
declaration of will to terminate the contract. The aforementioned grounds set forth in lex specialis 
are the concretization of the valid cause provided by article 399 of the Civil Code8 (CC),9 justifying 
extraordinary termination of a long-term contract. Notwithstanding these similarities, the grounds 
for termination provided in article 37 I, a) of LC shall be distinguished: (1) economic 
circumstances, (2) technological changes, (3) organizational changes. The latter is often referred to 
as reorganization in the legal literature.  

Economic circumstances imply such cases when an enterprise needs to reduce the number of 
employees to mobilize essentially vital material resources for its existence. A quite detailed 
explanation of this ground is found in French judicial practice, which gives a strict interpretation 
to the dismissal of the employee on an economic basis. In particular, the company must face 
serious economic difficulties and that mere desire of the company to increase profits in this way is 
not sufficient to dismiss the employee. For example, there is a real and serious economic reason 
when an employer company is operating at a deficit and needs to safeguard its economic position 
that is in jeopardy.10  

Contracts are terminated due to technological changes when, e.g. new technology is introduced or 
existing one is modernized in the enterprise, so there is no longer any need for the employee to 
perform his/her duties.  

6 2010 Georgian Organic Law Labour Code, No.4113-RS Available at <https://matsne.gov.ge/ka/document/view/1155 
567?publication=12>. 
7 Chachava, S., supra note 3, 94. 
8 1997 Georgian Civil Code of Georgia Law, No.786 Available at <https://matsne.gov.ge/ka/document/view/31702?pub 
lication=101>. 
9 Chachava, S., supra note 3, 99. 
10 Sands, R. S., National Report - France, Employment Law (The Comparative Law Yearbook of International Business), 
Campbell, D. (Gen. ed.), Alibekova, A. Vol. (ed.), Special Issue, Kluwer Law International, The Netherlands, 2006, 215. 
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Organizational changes occur if the employer substantially changes its field of production or 
restructures it in a such way that it is impossible to continue the existing employment relationship 
unchanged. Particularly, in a such situation, the employer no longer needs any specific job to be 
performed11 by the employee. As it has been mentioned, termination of contracts due to 
organizational changes is often referred to as reorganization; However, the latter does not imply 
the reorganization of the enterprise provided in article 144 of the Law on Entrepreneurs12, type of 
which may be transformation, merger, split-up. 

Although the above cases may occur simultaneously in practice (quite often there are cases of their 
interdependence), but they are nevertheless independent grounds13 with their individual 
characteristics, and implying them always in the common context is not correct under the 
Georgian legislation.14 Thus, the employer does not need to risk financial collapse before 
reorganizing the workforce and dismissing the employee for this reason; To justify termination of 
a contract, it is sufficient that a particular employee’s job is no longer required to be performed 
and that measures to avoid termination such as reducing working hours or reducing overtime 
work may reasonably no longer be in the best interests of the parties.15 

The present paper focuses on the termination of contract based on organizational changes, hence, 
the economic need, technological changes, and the labour law aspects of the reorganization under 
the Law on Entrepreneurs will not be addressed, as they are the subject of other independent 
studies. 

2. The necessity of reduction in the workforce

2.1. The reality of organizational changes 

In cases of organizational changes provided in article 37 of the LC, the law establishes a second 
precondition for termination of an employment contract, namely such changes shall necessitate a 
reduction in the workforce. Consequently, a change that is organizational in nature, but does not 
entail the need to reduce the workforce, cannot be justifying cause for dismissal. The elements 
named in this norm must take place cumulatively.16 According to Chachava, while assessing 
organizational changes, it is desirable to refer to article 115 of the Civil Code, which deals with the 
abuse of rights. Specifically, for the lawfulness of the dismissal the organizational changes have to 
be necessary and appropriate so that the employer does not misuse them solely to terminate the 

11 Catanzariti, J., Natonal Report - Australia, Employment Law (The Comparative Law Yearbook of International 
Business), Campbell, D., (Gen. Ed.), Alibekova, A. Vol. (ed.), Special Issue, Kluwer Law International, The Netherlands, 
2006, 48. 
12 Law of Georgia on Entrepreneurs of 1994, No.577, available at <https://matsne.gov.ge/ka/document/view/28408>. 
13 The Ruling of the Supreme Court of Georgia, June 29, 2015, Case No. As-414-391-2014. 
14 In legislations of many countries, due to the close link between these grounds, they are unitely considered, for 
example, according to the French Labour Code, available at <https://www.legifrance.gouv.fr/affichCode.do? 
cidTexte=LEGITEXT 000006072050>), dismissal for economic reasons is defined as the dismissal of an employee for 
reasons unrelated to performance and which results in abolishment or alteration of a position, or in modification of the 
essential terms of an employment contract refused by the employee concerned and when such measure is justified, in 
particular with financial difficulties or technological changes. See Sands, R. S., supra note 10, 215. 
15 Glaser, R., Kolvenbach, D. W., National Report - Germany, Employment Law (The Comparative Law Yearbook of 
International Business), Campbell, D., (Gen. ed.), Alibekova, A. Vol. (ed.), Special Issue, Kluwer Law International, The 
Netherlands, 2006, 267. 
16 The Ruling of the Supreme Court of Georgia, June 29, 2015, Case No. As-414-391-2014. 
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contract with individual employees. Accordingly, it must be determined whether the 
reorganization was in fact, the employer's interest, whether it served to any legitimate purpose of 
the enterprise or it was temporary. All of this "needs to be assessed in the light of the necessity of 
reduction in the workforce," meaning that it must be determined whether the problem could be 
resolved with lighter measures, such as offering alternative work, retraining of employees, 
reduction of working hours, reducing overtime. Termination of an employment contract will be 
justified if no alternative can be found and it is the only final solution to the situation.17 Thus, as 
can be seen, there are some general indications in Georgian legal doctrine regarding the means of 
assessing workforce reduction during organizational change. As the Supreme Court of Georgia 
explains, “Changes in an enterprise / organization must take place and it must have an appropriate 
factual and legal basis. Such changes must make it necessary to reduce staff, as the reorganization 
does not, itself, cause staff reduction."18 Mere renaming of structural units or introducing 
structural units of the same content19 in their place cannot justify dismissal of the employee. The 
cassation court also pointed out that "reorganization of the enterprise or its structural is unlawful,20 
when the reorganization was not carried out, the same structural units (units) remained according 
to formal features," or instead abolished ones as a result of changes new units were created and the 
latters only differ from the original analogs in formal terms, and substantially have the same 
function as the old structural units had.21 The absence of a need to reduce the workforce also 
indicates to unlawful termination of the employment contract with the employee based on 
reorganization.22 Reorganization gives rise to a lawful ground for dismissal if it is established that 
the reorganization places the employer before the necessity of dismissal of a particular employee 
due to economic hardship, reduction of staff and / or salaries, or other objective need considering 
its essence.23 

2.2. The burden of proof and scope of the employer’s decision review 

From a procedural legal point of view, in cases of termination of labor relations due to 
organizational changes, also great importance is given the burden of proof. The Supreme Court 
upheld the reasoning of the Appellate Court, that the mere reference to the reorganization does 
not free an employer from the burden of proof of the grounds for the dismissal24 (facts of this case 
indicated that as a result of the reorganization the six vacant positions were left, which makes it 
clear that termination of an employment contract with the employee on basis of the 
organizational changes was not reasoned). However, what happens if the employer no longer 
needs a specific job performed by the employee because it has assigned this work to another 
person under a service contract? E.g., the company decided to abolish a legal department and 
instead conclude a legal services contract with the law firm. In such a case it is obvious that the 
need for work (service/work of legal nature) for the company still exists, but the employee is not 

17 Chachava, S., supra note 3, 99-101. 
18 The Ruling of the Supreme Court of Georgia, November 10, 2017, Case No. As-1189-1109-2017. 
19 The Ruling of the Supreme Court of Georgia, June 29, 2015, Case No. As-414-391-2014. 
20  It should also be noted that this reasoning of the Supreme Court is not completely accurate, especially when the 
existing structural units are abolished and new ones are created, i.e. formal reorganization takes place, this itself cannot 
be unlawful since freedom of entrepreneurship inter alia implies freedom of organizational structuring. However, of 
course, in a such case, it is unlawful to dismiss an employee when s/he can be transferred to the new position (with a 
new name, but the same content). 
21 The Ruling of the Supreme Court of Georgia, June 29, 2015, Case No. As-414-391-2014. 
22 The Ruling of the Supreme Court of Georgia, June 29, 2015, Case No. As-414-391-2014. 
23 The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018. 
24 The Ruling of the Supreme Court of Georgia, May 15, 2017, Case No. As-13-12-2017. 
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required to perform the job (since a law firm is hired). From this hypothetical example, it can be 
concluded that indeed a real structural change has taken place within the company, that may, for 
example, has been conducted for better organization of the business, but still, the employer must 
justify the existence of such a legitimate aim of business necessity.25 This view can be supported by 
the Court of Appeal's explanation, which was also agreed by the Supreme Court: „the scope of the 
judicial review extends only to the fact whether there is a causal link between the decision 
regarding organizational changes and the decision on dismissal of the employee.... The subject of 
its review is not checking the correctness of the company's decision on reorganization, rather - the 
substantiation of the employee's claim about a possible breach of his right by the reorganization 
carried out by the employer. It needs proper substantiation; In the absence of such 
[substantiation], the plaintiff's claim has no prospect of success”.26 

This approach is fully consistent with the practice established in the leading European countries. 
According to the standard of proof established in Germany, the burden of proof is entirely on the 
employer. The requirements towards the employer as the "stronger” party of an employment 
relationship are quite stringent. For example, merely a verbal statement and assertion of profit 
reduction or rationalization measures that lead to the abolishment of the work position is not 
enough. The employer is required to demonstrate more precisely the discrepancy between the 
employment opportunity and the interest in maintaining the workforce, as well as - to prove the 
impossibility further employment due to the abolishment of the work position. If the termination 
of the contract is based on a reason outside the enterprise, the employer must specifically state the 
reasons what impact they have on the number of jobs.27 However, the Federal Labor Court in 
Germany unequivocally states that the business decision cannot be the subject of judicial review, 
however, the entrepreneur's decision must not be “clearly irrational, unreasonable or indicating 
abuse of right.”28 In addition, it should be noted that in such cases the main characteristic of an 
entrepreneur's decision is the reduction of the volume of work to be done as a result of the 
practical implementation of the decision. Besides, the employer must explain its advisability. This 
means that it is required to show that workforce is reduced on a permanent (not temporary) basis. 
This fact is the key to assessing whether the employer acted arbitrarily.29 Such reasoning should be 
acceptable in Georgian reality since  the freedom of entrepreneurship guaranteed by paragraph 4 
of article 26 of the Constitution of Georgia30, also encompasses the freedom of determining staffing 
policy.31 "Freedom of entrepreneurship is an expression of universal freedom of activity, one of the 
manifestations of freedom of labour and economic freedom."32 Neither in Italy judge reviews the 
moderateness of the enterprise's decision. Respect for "managerial prerogative" is a value protected 

25 The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018. 
26 The Ruling of the Supreme Court of Georgia, September 20, 2018, Case No. As-558-558-2018. 
27 Shvelidze, Z., Bodone, K., Todria, T., khazhomia, T., Gujabidze, N., Meskhishvili, K., Georgian Labor Law and 
International Labor Standards. A Training Manual for Judges, Lawyers and Legal Educators, International Labour 
Organization, High School of Justice publishing, Georgia, 2017, 230.  
28 Santagata, R., Article 37, Commentary to the Labour Code of Georgia, Borroni A., (ed.), Zaalishvili, V., Georgian 
edition (ed.), Meridiani Publishing, Tbilisi, 2016, 360. 
29 Glaser, R., Kolvenbach, D. W., supra note 15, 267-268. 
30 1995 Constitutional Law of Republic of Georgia – Constitution of Georgia, No.786. Available at 
<https://matsne.gov.ge/ ka/document/view/30346?publication=35>. 
31 The Ruling of the Supreme Court of Georgia, September 29, 2017, Case No. As-247-235-2017. 
32 Putkaradze, I., Commentary to the Article 30 of the Constitution, Commentary to the Constitution of Georgia. 
Chapter Two, Citizenship of Georgia. Basic Human Rights and Freedoms, Turava, P. (ed.), First Edition, Tbilisi, 2013, 
373. 

463



Gachechiladze, T.                     Vol. 1, Issue 2, 2020 
___________________________________________________________________________________ 

by the Italian constitution.33 Similarly to the above-mentioned determination made by the 
Supreme Court of Georgia, in case of Italy only the “veracity” of the decision is checked- whether 
there is a causal link between the business decision and the dismissal decision.34 The freedom of 
entrepreneurship safeguarded by the Constitution of Georgia also implies the right of the 
employer to conclude and terminate the employment contract with the employee in accordance 
with its goals.35 This also indicates the justifiability of using similar approaches in case of Georgia 
and Italy. According to the British approach, the employer must show that there is a 
sound/reasonable business reason for reorganization. However, it is not enough just to 
demonstrate that reorganization was simply a good idea. The employer should also show the 
advantages and benefits of this policy; However, one does not need to convince a court that 
everyone would take the same measures, but only that a reasonable business reason inevitably 
necessitated changes, and such changes could rationally either alleviate the problem, improve the 
business situation, or maximize its potential.36 This should be proved by the evidence - 
information about the need for reorganization.37 This opinion is very well balanced and quite 
accurately reflects a balanced solution to the constant confrontation between freedom of 
entrepreneurship and labor rights during reorganization. In this context it can be said that the 
determinations made by the Supreme Court of Georgia are gradually approaching the European 
analogues. 

The aforementioned case law, of course, serves to protect the interests of the employee and avoids 
cases where the enterprise is temporarily reorganized to “get rid of” some employee(s) and 
formally create the ground for termination of an employment contract with the employee at a 
specific time. At the same time, the Supreme Court of Georgia does not forget the employer's 
interest and rightly supports the approach that “the employer's demand for competitive human 
resources is quite natural considering the dynamics of labor relations and the growing demands on 
the labor market. Entrepreneurial decisions related to the preparation, retraining, recruitment of 
highly qualified personnel are subject to judicial control, but the objectives and aspirations of the 
enterprise management should be taken into account to reasonably, fairly and lawfully assess the 
reasonableness of the business decision on termination the contract with the employee."38  

3. Legal status of the employee transferred to an alternative position

As mentioned, termination of an employment contract would be justified unless other alternatives 
can be found and it is the only final solution to the situation.39 Prior to that, the employer should 
offer a reasonable, alternative position or relatively worse working conditions to the employee 
who is affected by reorganization.40 European countries support the view that "reduction in the 
workforce to increase company’s profits is a substantiated argument"41; However, this should not 
be understood as if the employer can dismiss any employee at any time for mobilizing additional 

33 Santagata R., supra note 28, 360. 
34 Ibid., 361.  
35 The Decision of the Supreme Court of Georgia, April 02, 2008, Case No. As-680-1010-07. 
36 Lockton, D. J., Employment Law, Cremona, M. (ed.), Fourth Edition, Palgrave Macmillan, Wales, 2003, 283. 
37 Bone, A., Suff, M., Essential Employment Law, Second Edition, Cavendish Publishing Limited, London • Sydney, 
1999, 135. 
38 The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018. 
39 Chachava, S., supra note 3, 99-101. 
40 The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018. 
41 Santagata R., supra note 28, 361. 
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funds. German Law on Protection against Dismissal42 authorizes the courts with the power to 
declare the termination of a contract as void using proportionality criterion if "an employee can 
continue to be employed in the same or another establishment belonging to the same enterprise 
(§1, paragraph 2, subparagraph 1)”43. The same law stipulates the obligation of "reasonable" 
retraining to prepare the employee for a new job. As for the scope of a reasonableness of 
retraining, it is determined by the following criteria: training costs, financial resources of an 
employer, beneficiality of training, and potential length of an employment.44 In addition, even if 
the goal cannot be achieved through retraining (retraining is reasonable duration of which lasts no 
more than 2-3 months45), termination of the contract will be considered socially unjustified if the 
person can be employed in relatively worse working conditions and the employee agrees to be 
employed in such a position. (§1, paragraph 2, 3rd sentence). Unlike Germany, in Italy at the 
legislative level there is no rule that dismissal can be used as an ultima ratio measure, though this 
principle has been developed by judicial practice and is the prevailing approach today.46 These 
approaches are also acceptable in the case of Georgia, considering that the freedom of labour 
enshrined in  article 26 (formerly  article 30) of the current Georgian Constitution, as the 
Constitutional Court explains, in addition to its word-for-word meaning - prohibition of forced 
labour – it means the right to perform, maintain and give up job; to be protected from 
unemployment, from unjustified, arbitrary and unfair dismissal.47 Nowadays, LC does not oblige 
employer to retrain the employee to transfer him/her to the alternative job as a result of 
organizational changes, however, if the employee whose position is abolished as a result of 
organizational changes, fails to comply with the requirements of an alternative position, to avoid 
dismissal, is entitled to enjoy the right granted by  article 36, II, j), that means the suspension of an 
employment relationship for no more than 30 days per year for qualification upgrading, 
professional training, or education, which does not cause the termination of an employment 
relationship. Within these thirty days, the employee may undergo reasonable retrainings 
himself/herself to meet the appropriate employment requirements for alternative work. However, 
it should be noted that unlike German legislation, since in Georgia the employer is not obliged to 
provide reasonable trainings, the employee will have to pay for this training. 

Therefore, it is important to determine when termination of a contract can be prevented by 
transferring to an alternative work, what kind of legal situation arises between the parties? 
Georgian legislation leaves this issue completely unregulated. In foreign practices, vacancies are 
announced for vacant positions at such times and they are filled by those employees whose job has 
been abolished as a result of the reorganization.48 At this time a new contract is concluded. 
Besides, in UK if the employee unreasonably refuses, s/he will no longer be entitled to 
compensation under article 141 of the Employment Rights Act49. When assessing the legal 

42 Kündigungsschutzgesetz (KSchG) 1951. Available at <https://www.gesetze-im-internet.de/kschg/__1.html>. 
43 Santagata R., supra note 28, 361. 
44 Ibid. 
45 Glaser, R., Kolvenbach, D. W., supra note 15, 268. 
46 Santagata R., supra note 28, 361. 
47 Decision of October 26, 2007 of the Constitutional Court of Georgia on No.2/2/389 Case – Citizen of Georgia Maia 
Natadze and others v. the Parliament of Georgia and the President of Georgia, II, par. 19. Available at 
<https://www.constcourt.ge/ge/legal-acts/judgments/saqartvelos-moqalaqe-maia-natadze-da-sxvebi-saqartvelos-
parlamentisa-da-saqartvelos-rezidentisw inaagmdeg-430.page>. 
48 Glaser, R., Kolvenbach, D. W., supra note 15, 268. 
49 Employment Rights Act 1996, available at <https://www.legislation.gov.uk/ukpga/1996/18/contents>. 
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outcome, one should ask 2 questions: is the offer of alternative employment suitable? And is an 
employee’s refusal reasonable?50  

The solution is similar when, although the workforce has not been reduced, reorganization has 
otherwise exacerbated the employee's terms of an employment. For example, in the case of Chubb 
Fire Security Ltd v. Harper (1983) Employment Appeal Tribunal explained that, if an employee's 
salary was considerably dropped by moving to another position, it should be assessed whether the 
employer acted reasonably when s/he was implementing changes, whether s/he considered 
business obligations, whether the employer has weighed the disadvantages which might have 
affected the employee.51 This explanation was further detailed by the Employment Appeal 
Tribunal in Richmond Precision Engineering Ltd v. Pearce52 and held that the mere existence of 
disadvantages to the employee does not mean unreasonableness of the employer's action. The 
assessment test is as follows: It is the subject of analysis - from the employer's point of view, 
whether new conditions offered are such that a reasonable employer would offer in the changed 
circumstances. If the employer's decision falls within this framework, then the employee's refusal 
to move to a new position constitutes grounds for qualifying the dismissal as lawful.53 If the 
employee refuses to comply with the changed terms that are out of the limits of the subordination 
principle in employment law, his/her action is lawful and s/he must be given proper 
compensation. From the procedural legal point of view, the existence of the circumstance that the 
employee refused the offer to continue working on the alternative job is subject to the employer’s 
burden of proof.54 

According to some countries’ legislations, a new employment contract may also be concluded for a 
trial period if the terms of the new employment are completely or partially different from the old 
one. For example, the statutory trial period in the UK is 4 weeks, but it may be increased by 
agreement of the parties. If the employee is dismissed during the trial period for any reason, s/he 
must be treated as being dismissed for the reason due to which the original contract was 
terminated, - based on organizational changes.55For example, such as compensation for dismissal 
because of organizational changes. This is due to the fact that if the employee working on the 
position was abolished as a result of the reorganization was not transferred to an alternative 
position with the trial period, s/he would be dismissed at the time of changes when s/he would 
receive compensation. Since such person was recruited for a new job for a trial period but failed to 
properly perform the new job, s/he should not fall in a worse situation compared to the case of 
direct dismissal after the reorganization and his/her legitimate interests of the employee shall not 
be violated thereof. Usually, when an employment contract for trial period is terminated, the 
employee will not be given any compensation, but considering the fact that indeed the 
organizational changes itself led the parties to conclude this new contract for trial period, the 
employee should not be deprived the right to claim compensation; However, in the Georgian legal 
reality while transferring to an alternative job, the conclusion of a new contract for trial period 
should be less acceptable, since under articles 9, III-IV of LC, this institute, gives the employer 

50 Lockton, D. J., supra note 36, 337-338. 
51 Barrow, C., Duddington, J., Briefcase Employment Law, Second Edition, Cavendish Publishing Limited, London, 
Sydney, 2000, 113. 
52 Richmond Precision Engineering Ltd v. Pearce (1985) EAT, available at <https://swarb.co.uk/richmond-precision-
engineering-ltd-v-pearce-eat-1985/> [23.11.2019 17:45]. 
53 Barrow, C., Duddington, J., supra note 51, 113. 
54 The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018. 
55 Lockton, D. J., supra note 36, 338-339. 
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more freedom in terms of continuing or terminating the employment contract, that creates a risk 
of misusing mechanism of the trial period against the employee.  

4. Criteria for Selecting an Employee to be Dismissed

The next step in determining the legitimacy of a workforce reduction is to choose between 
employees and dismiss the selected employee(s).56 Chachava, referring to German regulation, 
proposes the method of assessing the necessity of the reorganization , and notes that selection 
should be socially just and non-discriminatory - the social status of the employees, qualifications, 
length of service and other circumstances should be taken into account,57 Sturua discusses the 
reorganization ground in unity with the economic ground and also suggests that the employer 
should be guided by the principle of social equality at that time;58 In particular, she indicates that 
those employees who are most likely to be affected by reorganization than others should be 
dismissed in the worst situation. According to Sturua, "when terminating a contract due to a 
business reason, the employer shall be obliged to base a decision of the contract termination not 
on the substantiation of business necessity, but on the necessity of terminating the contract in 
respect of a particular employee."59 Thus, there are some opinions as to how to select the employee 
who will be dismissed when indeed there has been reorganization in the enterprise and the 
number of similar positions has been reduced. It should be noted that the conditions proposed by 
the above-mentioned doctrinal opinions are less applied in Georgian court practice. However, 
they need to be refined and evaluated if it will be feasible to implement them in practice. In 
addition, these authors do not explain how the aforementioned criteria should be applied when 
addressing a particular case. Hence, the issue needs a deeper analysis in this regard, in which the 
comparative legal method is particularly useful. Therefore, it would be rational to look at foreign 
practices on these issues to make it clearer which approach would be most efficient and adaptable 
to the Georgian reality; The specific approaches will be outlined that are sensible to be 
implemented in the Georgian case-law in the context of organizational changes to fully protect the 
rights of employees and to properly select the employee with whom the employment contract has 
to be terminated on this ground. 

Before examining the details, it is better to take a brief look at the approaches currently 
established in judicial practice to make it clearer if they are in line with European standards, what 
segments need to be innovated and the legislative vacuum to be filled by more consistent court 
practice. The Supreme Court’s practice is confined to more general determinations and states that 
an employer must be guided by reasonable and substantiated criteria when making a choice that 
excludes any doubts regarding the decision-making process and does not unduly prejudice the 
employee's legitimate interest, his/her labour rights.60 The Cassation Court considers that the 
lawfulness of unilateral termination of an employment relationship must be assessed by a so-called 
"proportionality test", as the right of labour is one of the fundamental constitutional rights of the 
individual and the termination of such relationship by the employer constitutes an interference 

56 Chachava, S., supra note 3, 98. 
57 Ibid., 102. 
58 The initial draft of the LC - article 120 - stipulated taking into consideration the social status of the employee, 
together with the qualification of the employee, in the event of the termination of the contract in case of business 
necessity. (GEPLAC Activities - Draft of General and Individual Part of the Labor Code, Georgian Law Review, 6/2003-
1, 72). 
59 Sturua, N., Termination of an employment Contract, Journal of Law, Iv. Javakhishvili Tbilisi State University Press, 
Tbilisi, No.1, 2015, 229. 
60 The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018. 
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with the sphere protected by article 30 of the Constitution [previous version], however, to clarify, 
whether as a result of this interference the person’s guaranteed right was violated, it is subject to 
inspection, whether there was also the legitimate basis for such interference and whether it is a 
proportionate means of achieving the objective.61  

Hence, the employee to be dismissed shall not be selected with the subjective motives during 
organizational changes. However, as it was noted, in terms of criteria, there is a complete vacuum 
in Georgian legislation and there is no well-established case law. Although we have a consistent 
practice regarding objectively assessing organizational changes, it still fails to provide the 
comprehensive protection of individual employees from unequal treatment. Under circumstances 
that this issue is unregulated when organizational changes require a reduction in the workforce 
but there are no specific criteria for selecting a particular employee, the employer is virtually 
allowed to arbitrarily select the employee who has to leave the job. The Supreme Court also 
recognizes that reorganization alone should not serve as a ground for dismissal, since on this basis 
of "reorganization", discriminatory treatment of a person can be concealed.62  

Despite the general spirit of protecting the interests of the employee, from a legal point of view, 
this determination does not ensure the minimizing probability of subjective selection by the 
employer during the dismissal process. The reason for this, first of all, is that there are no clear 
criteria for the selection of an employee to be dismissed elaborated in court practice. In particular, 
when organizational change really concerns certain types of uniform positions and their number is 
reduced (for example, 4 staffing positions out of 7 tailors employed remain in enterprise as a result 
of organizational changes), it is only prohibited guidance by the unlawful dismissal criteria set out 
in article 37, III of the LC. There are no other more specific restrictions neither at the legislative 
level, nor in judicial practice. This allows the 'stronger party' of the employment relationship to 
use any approach while reducing the number of employees. Therefore, there is a need for 
elaborating consistent provisions to ensure that employers respect the constitutionally protected 
labour rights during reorganization.  

First of all, to correctly choose specific approaches, it must be firstly determined the legislator's 
general attitude to the labor law regulations. From the basic models of an employment relations 
across the European Union, similarly to Germany, Georgia can also be considered to be the state of 
the Romano-Gallic model, which is characterized by state intervention and regulation, including 
provisions on labour rights protection.63 Since the entry into force of the Association Agreement64 
with the European Union, Georgia has been actively and diligently transposing the principles set 
out in the directives, and also before this, by raising Labour Code to the level of the Organic Law 
in 2010 and subsequent legislative reforms in 2013, it became clear that our country was leaning 
toward a "Roman-Galician" model and still tries to take all possible measures by introducing strict 
regulations for the protection of employees' rights. As a result of the 2013 amendments, the 
previous "hostile"65 attitude towards the employee was rejected, and the legislator's focus on 

61 The Ruling of the Supreme Court of Georgia, April 07, 2017, Case No. As-210-199-2017. 
62 The Ruling of the Supreme Court of Georgia, May 15, 2017, Case No. As-13-12-2017. 
63 Leighton, P., EU Employment Law: A Practical Guide, Thorogood Publishing Ltd., London, 2010, 111. 
64 Association Agreement between the European Union and the European Atomic Energy Community and their 
Member States, of the one part, and Georgia, of the other part. Available at <https://matsne.gov.ge/ka/document/ 
view/2496959>. 
65 Sachaleli, S., Disputes in Georgia Caused by the Termination of an employment Contract on Employer’s Initiative 
2007-2012, South Caucasus Law Journal, 04/2013, 225. 
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tightening the scope of employers' arbitrary actions become evident, obliging them to comply 
with established requirements66 for maximizing the stability of an employment relationships and 
social welfare of employees.67  

Criteria for selecting a particular employee when terminating an employment relationship are not 
regulated at the European Union level; Only general guidance on this matter can be found in 
Council Directive 98/59/EC relating to collective redundancies.68 Subparagraph (b), (v) of article 2 
(3) of the Directive entrusts the criteria for the selection of an employee to be dismissed to the 
national law and / or practice. Therefore, it is reasonable to consider the main approaches adopted 
in the domestic laws of different European countries and assess feasibility and rationality of their 
implementation in the Georgian legal reality. 

In this regard, it is a particularly interesting detailed overview of the German approach, which is 
invoked in the doctrine69, but only incompletely and without reference to the main features and 
benefits that should be taken into account when applying specific criteria to be taken into 
consideration and which make it one of the most proportionate when selecting the employee to be 
dismissed on the ground of the reorganization. More specifically, such employee is selected by 
taking into consideration the social aspects (so-called social selection (Sozialauswahl)),70 using a 
balancing test.71 Social selection is the last prerequisite for the validity of termination of an 
employment contracts, which involves several stages. The first stage of this test is to identify 
comparable individuals. Employees may be considered comparable if they are interchangeable, 
that is, they may perform each other's work immediately or after a reasonable training period 
which is no more than 2-3 months.72 In particular, it is necessary to determine who needs more 
social protection from the particular unit of this enterprise that has been reorganized and does not 
include persons employed in other units, or, moreover, those employed in the employer enterprise 
holding. The Employment Protection Act does not submit to the principle of social selection the 
persons who have not been employed for more than six months in a particular enterprise. They 
should be dismissed first.73 Inasmuch as an employer is free to make basic business decisions, it is 
entitled to exclude any employee from the principle of social selection if there is the business 
entity’s legitimate interest in maintaining an employment contract with that employee.74 For 
example, this may be special knowledge, competence and performance, or the preservation of the 
structure of the institution. This exception is less applicable in practice, as it is difficult for the 
employer to prove such a legitimate interest75 because the courts apply a very limited 
interpretation. The introduction of such a selection procedure, with its exceptions, will be 

66 Dumbadze, M., Service Contract as a Mechanism to Evade Conclusion of an Employment Contract, Labour Law 
(Collection of Articles), III, Chachava, S., Zaalishvili, V. (eds.), Tbilisi, 2014, 297. 
67 The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018. 
68 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to 
collective redundancies, available at <https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A31998L0059>. 
69 See Chachava, S., supra note 3, 102. 
70 Santagata, R., supra note 28, 362. 
71 Glaser, R., Kolvenbach, D. W., supra note 15, 268. 
72 Ibid. 
73 Ibid. 
74 Kirchener, J., Kremp, P.R., Magotsch, M., Key aspects of German Employment and Labour Law, Second Edition, 
Springer-Verlag GmbH, Germany, 2018, 8. 
75 IbIbid. 

469



Gachechiladze, T.                     Vol. 1, Issue 2, 2020 
___________________________________________________________________________________ 

acceptable in Georgian reality as well, as noted above, the practice of the Supreme Court of 
Georgia appreciates employer’s demand for competitive human resources.76  

After identifying comparable individuals, social selection criteria should be applied to them. Until 
1996, German Law on Protection against Dismissal was limited to the provision about ensuring 
social justice in each individual case; however, as a result of the 1996 legislative change, these 
aspects were specified77 in article 3 (3) of this law, namely, these are continuity of service, 
seniority, obligations to pay family support. Social criteria also include age, disability.78 According 
to the German Federal Labor Court, none of these criteria has an advantage over another when 
using a balancing test by the employer. When the weighing of these criteria isarbitrary, social 
selection is inaccurate and therefore termination of the contract is invalid.79 An employee who 
meets the least of these criteria and therefore deserves the least “social protection” should be fired 
first (except persons excluded from selection).80 The situation is similar in France in this respect, in 
particular, the selection criteria are essentially similar. However, it should be noted that all of 
these criteria must be weighed and taken into account, no single factor can separately influence 
the decision.81  

In the case of Georgia, the application of the principle of social equality in the selection of the 
employee with whom the employment contract is terminated while the organizational changes 
shall also be based on the provisions of the Constitution in the light of the above-mentioned 
decision of the Constitutional Court of Georgia. It is a kind of limit for freedom of 
entrepreneurship, the protection of which is essential for the practical realization of the principle 
of the social state enshrined in the Constitution. However, it must also be said that within the 
framework of judicial control, courts must carefully and prudently make judgments regarding the 
business decisions and business policies of a particular enterprise in order not to imperil 
safeguarding freedom of entrepreneurship set forth in article 26 (4) of the Constitution.82 

The Bulgarian approach is also interesting. article 329 of the Bulgarian Labour Code83 provides an 
opportunity to assess which employer is more qualified or better performing. This is the only 
criterion since the 2001 legislative reform and the obligation to apply the social selection principle 
has been abolished.84 Such an approach is more focused on the employer and shifts the employee's 
interests backward. Hence, this approach is very distant from the principle of favor prestatoris, 
causing us to reject necessity or appropriateness of its implementation as a sole criterion in the 
Georgian law.  

Neither does the Czech Republic have specific criteria in this regard and, in this respect, the 
employer is granted full freedom, which may be restricted by a collective labour agreement. 
However, as long as the anti-discrimination legislation applies to all cases, a discriminatory 

76 The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018. 
77 Weiss, M., Schmidt, M., Labour Law and Industrial Relations in Germany, Fourth revised edition, Kluwer Law 
International, The Netherlands, 2008, 129. 
78 Kirchener, J., Kremp, P.R., Magotsch, M., supra note 74, 8. 
79 Glaser, R., Kolvenbach, D. W., supra note 15, 268. 
80 Ibid. 
81 Sands, R.S., supra note 10, 216. 
82 The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018. 
83    (1987 Labour Code of Bulgaria). Available at <https://www.lex.bg/bg/laws/ldoc/1594373121>. 
84 Dinova, A., Kakchev, T., Bulgaria, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (eds.), Kluwer Law 
International, The Netherlands, 2008, 23-24. 
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characteristic cannot be used as a selection criterion.85 In this respect, it may be argued that Czech 
legislation or practice itself requires refinement and the development of more specific criteria to 
eliminate the possibility of arbitrary selection by the employer and not to prejudice the legitimate 
interests of the employee. 

Unlike the principle of social selection, in some European countries, there is a rule on the 
selection of an employee to dismiss which states “last in, first out” (LIFO).86 The most positive side 
of this approach is its simplicity and clarity. For example, in Cyprus, during organizational changes 
the only basis for selection when terminating a contract for downsizing is the length of an 
employment in a given enterprise. Consequently, at first, is dismissed the one who started working 
most recently in a reorganized employer; However, during such reorganization when a business 
undergoes substantial modernization and production involves such innovations that the oldest 
employees do not have the necessary qualifications and are unable to adapt to changes, the 
employer may deviate from this principle. In addition, exceptionally this principle is not 
applicable when it comes to health problems, financial or personal issues, or limited possibilities of 
relocation; Besides, when an employer in Cyprus wants to hire new employees within 8 months of 
the dismissal of employees due to redundancy, the employer is obliged to give priority to its 
former employees.87 The situation is similar in Ireland. Although, there are no criteria at the 
legislative level, which must be used to select specific employee and the employer has a general 
obligation to act reasonably and to use the fair selection criteria, in each case the criteria 
determined according to the circumstances of the case and in practice simple rule of LIFO88 is 
applied, if other selection criteria have not been agreed with a trade union. In Ireland, the LIFO 
rule is widely used in the manufacturing industry.89 It should be noted that a disadvantage of this 
principle is that when it is applied, mainly young workers are predetermined to be dismissed, 
which may result in age disproportionality in the workforce and increase the proportion of older 
employees in companies; In turn, this will have a negative impact both on specific companies and 
in the long term, impede the career development of young professionals. Besides, this approach 
may also be considered indirectly discriminatory by age. Therefore, despite its simplicity, the 
LIFO principle is not advisable to be implemented in Georgia. 

An improved version of the LIFO rule is the 'balance principle' (afspiegelingsbeginsel) used in the 
Netherlands, which is based on a method to place interchangeable employees in different age 
categories. An employee with the shortest years in service in the age group shall be dismissed first 
to maximally maintain the average age diversity in interchangeable job groups. In addition, there 
are a few exceptions, such as employees with fixed-term, flexible90 contracts.91 Thus, the 

85 Kadlecova, T., Svobodova, E., Czech Republic, Redundancy Law in Europe, Patmore, L., Kemper, M. V.  (eds.), 
Kluwer Law International, The Netherlands, 2008, 41. 
86 Langford, K., Ireland, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (eds.), Kluwer Law International, The 
Netherlands, 2008, 117. 
87 Emilianides, A. C., Cyprus, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (eds.), Kluwer Law International, 
The Netherlands, 2008, 33. 
88 Langford, K., supra note 86, 117. 
89 Woulfe, R., An Overview of Redundancy Law in Ireland, Mason Hayes+Curran, Dublin, 2007, 26. 
90 Flexible Employment Contract - an employment contract that gives an employee greater freedom to do work and 
decide the schedule of working and coordinate his/her work with other employees. In the case of a flexible employment 
contract, the employer usually sets the maximum and minimum working hours per day and / or the core time during 
which all employees must be present (For more details about this matter see website <http://www.businessdictio 
nary.com/definition/flexible-work.html> [16.11.2019 21:00]). 
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implementation of this principle in Georgian reality will be quite effective and will facilitate the 
establishment of age balance in the labor market, while maintaining a simplicity and clarity 
component at the termination of the contract. Besides, the 'balance principle' is not focused solely 
on the interest of the employee only. It also serves the interests of the employer, ensuring that 
more experienced employees are retained in the company meantime not violating the rights of the 
employee. 

Under the British approach, the employer is not bound by specific criteria, but while it is 
necessary to show the need for a reduction as a reason for dismissal, it is of great importance the 
employer to carry out the selection with a fair / reasonable procedure.92 In one of the cases 
reviewed by the Employment Appeal Tribunal, Ferguson and Others v. Prestwick Circuits Ltd 
(1992) employees were fired after reorganizing the enterprise. Selection of employees to dismiss 
was conducted by the employer based on an employee’s performance, flexibility, and future 
potential. However, no prior consultations were held with the trade union. Such action by the 
company was deliberate, as the last consultation took place three years before the redundancy, and 
the parties agreed that they preferred to be told about the reduction in the workforce on the day 
of dismissal. However, the Court held that, where it is possible, consultation was necessary to 
carry out and that happened three years ago, was not sufficient to deviate from this rule nor to 
prove that the employees had waived their right to consultation.93 It is also relevant to discuss the 
so-called bumping method existing in English employment law. If in the case of Germany, as 
noted above, in some cases, the employer is entitled to exclude some employees from the social 
selection if there is the business entity’s particular interest in maintaining employment 
relationships (for example, an employee's specific knowledge or expertise). A similar purpose has 
so called bumping method in the UK. However, unlike the German approach, bumping does not 
necessarily always need organizational changes directly leading to the vanishing of jobs under the 
duties of dismissed employees.94 Sometimes, the employer may still wish to maintain an 
employment relationship with an employee having valuable knowledge and skills but whose job 
no longer exists as a result of organizational changes. The way to do this is "bumping". More 
specifically, instead of the terminating employment contract with the employee whose job no 
longer exists, the employer dismisses another employee and transfers the first one to the dismissed 
one’s job. In other words, bumping means “transferring an employee whose position is at risk of 
redundancy on the position of another employee and dismissing the latter.95 In Contract Bottling 
v. Cave and others, the court explained about bumping, that although the demand for a particular
employee’s job had not ceased or decreased, the dismissal was ultimately caused by a certain 
reduction in work.96 And, as the judge noted in Safeway Stores plc v. Burrell, it was not relevant 
that there was no reduction in the work which the dismissed person was working on.97 
Accordingly, in this case, the status and requirements of the dismissed as a result of a "bumping" 
would be equal to the status of an employee who would be dismissed as a result of organizational 

91 Dekker, M., Buijsman, Ch., Redundancy, restructuring and reorganization, Sec Employment Lawyers, available at 
<https://www.secarbeidsrecht.nl/en/employee-expat/redundancy-restructuring-and-reorganization> [29.11.2019 12:30]. 
92 Lockton, D. J., supra note 36, 280. 
93 Barrow, C., Duddington, J., supra note 51, 110. 
94 Pure Employment Law, What is bumping? 26.06.2013, available at <https://www.pureemploymentlaw.co.uk/what-is-
bumping-3/> [16.11.2019 19:00]. 
95 Burnett, R., Reorganisation and redundancy, 27.03.2018 available at <https://www.hrlawlive.co.uk/reorganisation-
and-redundancy/> [29.11.2019 16:00] 
96 Contract Bottling v. Cave and others (2013]) EAT, available at <https://www.bailii.org/uk/cases/UKEAT/2013/0525_ 
12_2304.html> [29.11.2019 16:00] 
97 Lockton, D. J., supra note 36, 334. 
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changes if his or her job was abolished.98 It should be noted that the use of the bumming method is 
not the employer's obligation and it is rarely applied.99 At this time, there is a great danger that the 
dismissal as a result of "bumping" will be considered as an unlawful dismissal if the reasonableness 
is not observed.100 There is no “one size fits all” case when it comes to downsizing and 
reorganization. It is simpler and less risky for a company to apply straightforward approach when 
it comes to considering bumming opportunities and to group employees according to their 
functions, at least by any criteria, than to do bumping throughout the whole company.101 It should 
also be noted that this method is a product of the very liberal labour law regulation that 
characterizes "Anglo-Irish"102 countries due to minimal state intervention. Hence, in Georgian 
reality, the dismissal of an employee by the employer using the “bumping” method is likely to be 
considered as unlawful by the court. As a substantially similar case, we can consider the Supreme 
Court of Georgia's decision on case No. As-943-908-2016, in which prior to the reorganization, the 
company's PR and Media Relations Department consisted of six staffing positions: the head of the 
department, Chief Specialist, Senior Specialist, Operator, Specialist (Kutaisi), Senior Specialist. 
After the reorganization, the staff of this service was reduced by one staffing position and it 
consisted of the head of the department, Chief Specialist, Chief Specialist (Operator), Specialist 
(Protocol) and Specialist. The court (in Kutaisi) deemed the termination of the employment 
contract with a person dismissed from the position of the specialist to be unlawful and held that 
"the staffing unit held by the plaintiff before his dismissal is maintained since there is still a 
staffing unit of the specialist in headquarters with the change that it is no longer called “Kutaisi ", 
while in reality, the implemented structural changes affected not the specialist, but a senior 
specialist who was demoted and became the chief specialist..." Hence, the employer's order should 
be deemed to be invalid.103 This case can be considered as a case of rejection of the "bumping" 
method in Georgian court practice because instead of dismissing the employee holding the 
position of a senior specialist which was abolished as a result of the reorganization, the employer 
dismissed the person working on the position of a specialist (Kutaisi), and this was considered by 
the court as an unlawful dismissal. Therefore, we can conclude that in the perspective of labour 
rights protection, the introduction of the bumping principle is less compatible with the principle 
of the social state and social nature of the freedom of labour104 and the reasonable balance between 
the entrepreneur's legitimate interest and social rights of employed individual105 will be 
substantially breached in benefit of freedom of entrepreneurship if this method is applied, that 
will lead to unjustified consequences. 

As it is evident from the discussion above, the issue of dismissal of employees during 
organizational changes is addressed in depth in European countries. The criteria used in Germany, 
France and the Netherlands are the most balanced and therefore can be successfully incorporated 
into Georgian case law since they are fully in line with Georgia's constitutional or labour law 

98 Ibid., 333-334 
99 Stevens, M., To Bump or Not to Bump? A Redundancy Selection Question, 23.03.2018, available at 
<https://www.vwv.co.uk/news-and-events/blog/employment-law-brief/bump-or-no-bump-redundancy-selection> 
[29.11.2019 13:45] 
100 Bearder, B., What is bumping? 13.03.2018 available at <https://www.employmentsolicitor.com/bumping-unfair-
dismissal/> [29.11.2019 20:30] 
101 See supra note 94. 
102 Leighton, P., supra note 63, 111. 
103 The Decision of the Supreme Court of Georgia, January 27, 2017, Case No. As-943-908-2016. 
104 Zoidze, B., The Essence of Freedom of Labour in the Practice of the Constitutional Court of Georgia, Labour Law 
(Collection of Articles), I, Zaalishvili, V. (ed.), Meridiani Publishing, Tbilisi, 8. 
105 The Decision of the Supreme Court of Georgia, January 27, 2017, Case No. As-943-908-2016. 
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principles, while particular criteria for selecting an employee to dismiss during real 
reorganization/organizational changes are less established in Georgian case law. So, it would be 
rational to apply the approaches established in Germany, France, and the Netherlands to improve 
the Georgian legal system to ensure the protection of constitutional human labour rights so as not 
to violate the employer’s as a commercial entity’s constitutionally protected freedom of 
entrepreneurship.  

Conclusion 

Termination of an employment contracts with employees on the ground of organizational changes 
is a very problematic issue in modern Georgian reality. These valid grounds of "business necessity" 
often become a powerful tool in the hands of mala fide employers for unlawfully dismissing a 
"weak” party. As we have seen, this problem in Georgia has received less attention at both the 
legislative and judicial levels. Nor is this issue properly addressed in Georgian legal doctrine. The 
arguments presented show that Georgian labour law still needs development in this regard. In the 
present paper, the termination of an employment contracts on the grounds of organizational 
changes (reorganization) is strictly distinguished from the dismissal of the employee on other 
"similar" grounds, which is considered in the Georgian legal science mainly in a joint context. And 
distinguishing will facilitate their differentiated research in the future. 
When assessing the lawfulness of the termination of the employment contract due to the 
reorganization, the steps were identified that will ensure the balance of the parties' interests as a 
result of observing these steps consistently. The results of the study can be summarized as a test 
consisting of the following points:  

First, it is necessary to determine whether an objective reorganization has taken place in the
enterprise; There must be a causal link between business decision and dismissal; This means 
determining whether a change - reduction - in the workforce was necessary. 
The next step is to determine whether the termination of the employment contract is a
proportionate measure as it should be ascertained, whether the employee could be transferred 
to another position - to an alternative position or if the employee agrees - to a relatively worse 
job. At that time, free vacancies within the enterprise should be announced and these vacancies 
shall be filled by those whose jobs no longer exist due to the reorganization. Where 
appropriate, training should also be provided within a "reasonable scope" to prepare the 
employee for a new job. At this time, a new employment contract will be concluded. 
If even using the measures referred to in the preceding paragraph, it is not possible to maintain
an employment relationship or it requires unreasonable costs, the employer is entitled to select 
a particular employee to dismiss as an ultima ratio measure. It is better to do this by applying 
German regulation. At this time, the employer must identify a circle of comparable - 
interchangeable - persons in the reorganized enterprise unit. In the case of legitimate interest, 
it should be admissible to exclude certain employees from the selection process considering the 
employer's requirement of competitive human resources, although the burden of proof of such 
specific interest should be imposed on the employer by the court. In addition to those excluded, 
employees with fixed-term, "flexible" contracts should also be excluded.  
Finally, selection criteria should be applied to identified interchangeable employees. Examining
foreign approaches has shown the criteria that are recommended for the correct identification 
of an employee with whom the termination of an employment is allowed and justified on basis 
of business necessity taking into account the principle of social equality. Specifically, these 
criteria are continuity of service, age, seniority, obligations to pay support, disability. When age 
is used as a criterion, it will be relevant to consider the experience of the Netherlands and to 
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place interchangeable employees in different age categories. An employee with the smallest 
length of service in his age group should be dismissed first to maintain the average age and age 
diversity in interchangeable service groups. In accordance with the approach adopted in 
France, finally, the criteria listed must be weighed and taken into account so that any separate 
factors should not be given a clear advantage and their complex application should take place. 

From the foregoing considerations, it is clear that, in the light of the aforementioned aspects, the 
main objective of labour law - to achieve a fair balance between the interests of the "strong" and 
the "weak" - is not to remain only in “law in books” and to be “law in action”, which eventually 
becomes one of the strongest constitutional foundations for practically building legal state.  

Bibliography 

1. Barrow, Ch., Duddington, J., Briefcase Employment Law, Second Edition, Cavendish Publishing
Limited, London, Sydney, 2000;

2.  Bone A., Suff, M., Essential Employment Law, Second Edition, Cavendish Publishing Limited,
London, Sydney, 1999;

3.  Catanzariti, J., Natonal Report - Australia, Employment Law (The Comparative Law Yearbook of
International Business), Campbell, D., (Gen. ed.), Alibekova, A., Vol. (ed.), Special Issue, Kluwer
Law International, The Netherlands, 2006;

4.  Chachava, S., Termination of labour agreement depending on the intent and independent from the
parties’ intent - the new classification, adopted by the amendments of June 12, 2013, Legal Aspects
of the Latest Changes in labor law, Chachava S. (ed.), German Corporation for International
Cooperation GmbH (GIZ), Tbilisi, 2014;

5.  Contract Bottling v. Cave and others (2013) EAT, available at <https://www.bailii.org
/uk/cases/UKEAT/2013/0525_12_2304.html>, [29.11.2019 16:00] ;

6. Dekker, M., Buijsman, Ch., Redundancy, restructuring and reorganization, Sec Employment
Lawyers, available at <https://www.secarbeidsrecht.nl/en/employee-expat/redundancy-restruc
turing-and-reorganization> [29.11.2019 12:30];

7.  Dinova, A., Kakchev, T., Bulgaria, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (ed.),
Kluwer Law International, The Netherlands, 2008;

8. Dumbadze, M., Service Contract as a Mechanism to Evade Conclusion of an Employment Contract,
Labour Law (Collection of Articles), III, Chachava, S., Zaalishvili, V. (eds.), Tbilisi, 2014.

9.  Emilianides, A. C., Cyprus, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (ed.), Kluwer
Law International, The Netherlands, 2008;

10. Flexible Work, available at <http://www.businessdictionary.com/definition/flexible-work.html>,
[16.11.2019 21:00];

11. GEPLAC Activities - Draft of General and Individual Part of the Labor Code, Georgian Law
Review, 6/2003-1;

12.  Glaser, R., Kolvenbach, D. W., National Report - Germany, Employment Law (The Comparative
Law Yearbook of International Business), Campbell, D., (Gen. Ed.), Alibekova, A. Vol. (ed.), Special
Issue, Kluwer Law International, The Netherlands, 2006;

13.  Kadlecova, T., Svobodova, E., Czech Republic, Redundancy Law in Europe, Patmore, L., Kemper, 
M. V. (ed.), Kluwer Law International, The Netherlands, 2008;

14.  Kirchener, J., Kremp, P.R., Magotsch, M., Key aspects of German Employment and Labour Law,
Second Edition, Springer-Verlag GmbH, Germany, 2018;

15.  Langford, K., Ireland, Redundancy Law in Europe, Patmore, L., Kemper, M. V. (eds.), Kluwer Law
International, The Netherlands, 2008;

16.  Leighton, P., EU Employment Law: a Practical Guide, Thorogood Publishing Ltd, London, 2010.

475



Gachechiladze, T.                     Vol. 1, Issue 2, 2020 
___________________________________________________________________________________ 

17.  Lockton, D. J., Employment Law, Cremona, M. (ed.), Fourth Edition, Palgrave Macmillan, Wales,
2003;

18. Putkaradze, I., Commentary to the Article 30 of the Constitution, Commentary to the Constitution
of Georgia. Chapter Two, Citizenship of Georgia. Basic Human Rights and Freedoms, Turava, P. 
(ed.), First Edition, Tbilisi, 2013;

19. Richmond Precision Engineering Ltd v. Pearce (1985) EAT, available at <https://swarb.
co.uk/richmond-precision-engineering-ltd-v-pearce-eat-1985/>, [23.11.2019 17:45];

20.  Sachaleli, S., Disputes in Georgia Caused by the Termination of an Employment Contract on
Employer’s Initiative 2007-2012, South Caucasus Law Journal, 04/2013;

21.  Sands, R. S., National Report - France, Employment Law (The Comparative Law Yearbook of
International Business), Campbell, D. (Gen. ed.), Alibekova, A. Vol. (ed.), Special Issue,
Kluwer Law International, The Netherlands, 2006;

22. Santagata, R., Article 37, Commentary to the Labour Code of Georgia, Borroni A. (ed.),
Zaalishvili, V. (Georgian Edition ed.), Meridiani Publishing, Tbilisi, 2016;

23.  Shvelidze, Z., Bodone, K., Todria, T., khazhomia, T., Gujabidze, N., Meskhishvili, K., Georgian
Labor Law and International Labor Standards. A training manual for judges, lawyers and legal
educators, International Labour Organization, High School of Justice publishing, Georgia,
2017;

24. Stevens, M., To Bump or Not to Bump? A Redundancy Selection Question, 23.03.2018,
available at <https://www.vwv.co.uk/news-and-events/blog/employment-law-brief/bump-or-
nobumpredunda ncy-selection>, [29.11.2019 13:45];

25. Sturua, N., Termination of an Employment Contract, Journal of Law, Iv. Javakhishvili Tbilisi
State University Press, Tbilisi, No.1, 1, 2015;

26. Weiss, M., Schmidt, M., Labour Law and Industrial Relations in Germany, Fourth revised
edition, Kluwer Law International, The Netherlands, 2008;

27. Woulfe, R., An Overview of Redundancy Law in Ireland, Mason Hayes+Curran, Dublin, 2007,
available at 
<http://www.imca.ie/assets/files/Management%20Themes/Overview%20of%20Redun
dancy%20Law%20in%20Ireland.pdf>, [24.11.2019 20:20];

28. Zenaishvili, A., Commentary to the Labour Code of Georgia, Article 37, World of Lawyers,
Tbilisi, 2015;

29. Zoidze, B., The Essence of Freedom of Labour in the Practice of the Constitutional Court of
Georgia, Labour Law (Collection of Articles), I, Zaalishvili, V. (ed.), Meridiani Publishing,
Tbilisi, 2011;

30. Decision of October 26, 2007 of the Constitutional Court of Georgia on No.2/2/389 Case –
Citizen of Georgia Maia Natadze and others v. the Parliament of Georgia and the President of
Georgia. Available at <https://www.constcourt.ge/ge/legal-acts/judgments/saqartvelos-
moqalaqe-maia-nata dze-da-sxvebi-saqartvelos-parlamentisa-da-saqartvelos-prezidentis-
winaagmdeg-430.page>;

31. Pure Employment Law, What is bumping? 26.06.2013, available at <https://www.pureemploy
mentlaw.co.uk/what-is-bumping-3/>, [16.11.2019 19:00];

32. Bearder, B., What is bumping? 13.03.2018 available at 
<https://www.employmentsolicitor.com/bumping-unfair-dismissal/>, [29.11.2019 20:30];

33. Burnett, R., Reorganisation and redundancy, 27.03.2018 available at
<https://www.hrlawlive.co.uk/ reorganisation-and-redundancy/>, [29.11.2019 16:00];

34. The Decision of the Supreme Court of Georgia, April 02, 2008, Case No. As-680-1010-07;
35. The Decision of the Supreme Court of Georgia, January 27, 2017, Case No. As-943-908-2016;

476



Gachechiladze, T.                     Vol. 1, Issue 2, 2020 
___________________________________________________________________________________ 

36. The Ruling of the Supreme Court of Georgia, April 07, 2017, Case No. As-210-199-2017;
37. The Ruling of the Supreme Court of Georgia, January 29, 2016, Case No. As-941-891-2015;
38. The Ruling of the Supreme Court of Georgia, January 29, 2019, Case No. As-1623-2018;
39. The Ruling of the Supreme Court of Georgia, June 29, 2015, Case No. As-414-391-2014;
40. The Ruling of the Supreme Court of Georgia, May 15, 2017, Case No. As-13-12-2017;
41. The Ruling of the Supreme Court of Georgia, November 10, 2017, Case No. As-1189-1109-

2017;
42. The Ruling of the Supreme Court of Georgia, September 20, 2018, Case No. As-558-558-2018;
43. The Ruling of the Supreme Court of Georgia, September 29, 2017, Case No. As-247-235-2017.

477


