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Luka Tabliashvili 1 

Compensation for Pure Economic Loss Caused in Pre-contractual Relationships 

Abstract 

The purpose of the following thesis is to discuss one of the important and problematic topics of 
civil law, related to pure economic loss in precontractual relationships. Thesis encompasses 
definition of pure economic loss and its existence in precontractual relations. Discussed is the 
identification of exact actions forming a precontractual liable through comparative legal research. 
Norms of Georgian Civil Code are compared to the counterparts of foreign law. Thesis also 
discusses measures for possible compensation, through the review of legal doctrine in comparison 
with foreign case law, to generalize criteria defining the extent of liability. The third main topic 
discussed is related to the definition of relevant base norms for compensation of relevant heads of 
damages to be applied using dogmatic and systemic approaches. The thesis contains 
recommendations for the amendment of civil code, to avoid inconsistent development of case law. 

Introduction 

Nowadays, contracts are quite complex and detailed, the civil circulation is complicated, so, 
naturally, the parties need more time to reach an agreement. Concluding a contract is not a simple 
process as it may seem at first glance. According to the general definition, there must be an offer 
and an acceptance (consent)2 for the formation of a contract, however, the modern process of 
concluding a contract becomes more and more complex, the boundaries between the offer and the 
acceptance disappear and the parties reach an agreement in several stages.3 The conclusion of the 
contract is preceded by negotiations, discussion of the terms of the contract, clarification of 
various vague issues, explication, etc. For breach of an obligation after the conclusion of the 
contract, whether it is a main or additional obligation, the party will be held liable under the law 
or the contract itself; However, even before the contract is concluded, unlawful, mala-fide acts 
may take place that may harm the negotiating party. 

The Civil Code of Georgia4 (CC) provides for pre-contractual relationships and the possibility of 
compensation for damage caused as a result of the violation of the principle of care. Nevertheless, 
the norms governing this issue are defective. The issue is actual because nowadays when the 
world is developing more and more, pre-contractual relationships are much more complex than 
before and need to be regulated more consistently. The mechanism of compensation, the scope, 
and the basis for the origin of liability are unclear. As Georgia seeks to integrate into the European 
economy and harmonize its legislation, it is necessary to better regulate the pre-contractual 

1 BA of International Black Sea University. The article is a thesis performed within the BA program in law at IBSU. 
2 Willems H., Todua, M., Comparative Analysis of Georgian and Dutch Obligation Law, Kviralashvili, K. (ed.), Law of 
Obligations, Georgian Young Lawyers’ Association, Tbilisi, 2006, 110, available at <http://www.humanrights.ge/ 
admin/editor/ uploads/pdf/gl_11_vald.samartali.pdf>. [24.06.2020]. 
3 Farnsworth, E., Precontractual Liability and Preliminary Agreements: Fair Dealing and Failed Negotiations, Columbia 
Law Review, 87(2), 1987, 218-219. 
4 1997 Georgian Law No.786 Civil Code of Georgia. Available at <https://matsne.gov.ge/document/view/31702?publicati 
on=. 111>. 
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framework. This will help potential investors become more interested in the country.5 To promote 
business development and foreign investment, it is essential to eliminate the legal uncertainty 
associated with compensation for pure economic loss in a pre-contractual relationship. 

The need for the research lies in the fact that shortcomings in the regulation of this relationship 
are observed in CC. In this regard, there is almost no case law that would eliminate the 
shortcomings. Although there is the literature, issues such as the grounds for liability and the 
extent of damages have not been fully examined in detail. Also, the doctrine often misdefines the 
concepts of positive interest and lost profits, which are crucial in determining the amount of 
compensation. Therefore, it is necessary to study this issue in depth. The negotiating party needs 
to know what safeguards and legal mechanisms exist if s/he suffers damage caused by the other 
party. 

Accordingly, the study aims at analyzing the essence of pure economic loss directly in pre-
contractual relationships. Claiming pure economic loss is already problematic for various reasons, 
and this makes it even more difficult to conclude. The aim of the study is also to particularly 
determine the grounds for imposing pre-contractual liability, to determine how strict should be 
the liability regime in force in Georgia, which is reflected in the amount of damages to be 
compensated, as well as to determine whether there is a competition between the grounds for 
claims. 

To study the issue, systematic, teleological, and comparative legal research methods are used in 
the paper. From a dogmatic point of view, the legal importance of the norms establishing the 
claim is examined and why the possibility of claiming under any norm is preferable. The 
approaches and case law of countries with different legal systems are discussed using a 
comparative legal research method, as well as it is studied the standard of care applicable in 
different countries and the extent to which damage is reimbursed. 

The structure of the present paper is as follows: The first chapter discusses the essence of pure 
economic loss in general, its distinguishing from other types of damage, the meaning of the 
essence in different respects, and pure economic loss directly in the pre-contractual relationship. 

The second chapter discusses the regulation of pre-contractual relationships by CC, the 
circumstances under which the liability arises, the shortcomings related to this institute and the 
diversity of opinions expressed in the doctrine; The approaches of the countries of different legal 
systems, and the documents created for the unification of private law are also discussed; It is 
explained what constitutes a breach of the duty of care and what should be the general standard of 
conduct in pre-contract negotiations. 

The third chapter discusses the CC's defective formulation of the norm regarding the amount of 
compensation and the possible amount of compensation in foreign countries. 

The fourth chapter discusses the possible competition between the grounds of claims under CC 
and compares them with foreign analog. 

5 Tedordaze, I., The Principle of Freedom of Contract, Pre-Contractual Obligations Legal Review English, EU and US 
Law, European Scientific Journal, 13(4), 2017, 62. 
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I. The Meaning of the Pure Economic Loss  

1. The Concept of Damage and its Types in General

There is no single specific and universal definition of damage. "In civil law, damage is the 
humiliation, destruction of the right or welfare of a natural and legal person"; Such a definition is 
made in the Georgian legal doctrine.6 The definition is quite general, although it is better to limit 
the damage to such a general definition, as its originating acts and consequences are varied. A 
broad definition should be acceptable, otherwise the possibility of compensation for certain types 
of damage would be excluded. Damage in civil law means the making of an unlawful act, which 
resulted in a reduction in the value of the property or other legally protected interest or a 
violation of its normal functioning. The causing act may be various; That is why it is necessary to 
introduce a general definition of damage. 

Depending on the grounds for the damage, it is divided into two categories: contractual and non-
contractual. Contractual damage arises from contractual relationships. In this case, the parties 
themselves determine the terms of the contract, and due to the breach of these terms, the party 
will be imposed the liability, which is often specified in the contract.7 Even if it is not specified in 
the contract, the scope of liability under the CC is quite detailed. 

In the case of non-contractual damages, there is no contractual relationship between the parties, 
although an act done by one person causes harm to another. Damage can be inflicted on both 
absolute interests, such as the right to property and health,8 as well as only the economic situation 
of the party, without infringing on the protected interests. 

The division of damages into contractual and non-contractual types is one of the most general 
categorizations. Damage, according to extent and nature, can be divided into other categories, 
such as positive and negative damage, reliance damages, expectation damages, etc. 

One of the types of damage is also pure economic loss, which is also referred to in the doctrine as 
pure property damage.9 

2. The Essence of Pure Economic Loss and its Distinguishing from other Types of Damage

The definition of pure economic loss may seem insignificant at first glance, as its nature is 
relatively dry and technical,10 although this issue is one of the most discussed topics in private law. 
There is no universal definition of pure economic loss. This should be due to the fact that legal 
systems do not generally define the categories of damage, the definitions are given mainly in the 
doctrine. Often, pure economic loss is not even singled out. Of course, this does not mean that its 
meaning is denied. Claims for pure economic loss are one of the most difficult categories to prove. 
This is where its topicality comes from. When talking about pure economic loss, the question 

6 Chikvashvili S., Chanturia L., Zoidze B., Ninidze T., Shengelia R., Khetsuriani J., Commentary to the Civil Code of 
Georgia, Book IV, Volume II, Tbilisi: Law, 2001, 378. 
7 Chitoshvili, T., Tort and some legal aspects of tort obligations, Supreme Court of Georgia, Justice, (2), 2008, 49. 
8 Ibid. 
9 Rusiashvili, G., Pure Property Damage - Violation of the Duty of Care or the Protective Norm? Georgian-German 
Journal of Comparative Law, Publishing House of the Institute of State and Law, Tbilisi, 2019, 1. 
10 Palmer, V. V., Bussani, M., Pure Economic Loss: New Horizons in Comparative Law, Routledge Cavendish, London, 
2008, 9. 
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arises how tort or pre-contractual liability can be regulated so that a person is not held too strictly 
liable, even if s/he breaches an obligation and harms another. There is also the question, whether 
contract or tort law rules should be used to compensate for the pure economic loss.11 

It is necessary to compare pure economic loss with other types of damage to determine its nature. 
The combination of the words "pure economic" and "pure property" indicates that the act causing 
damage affects only the economic situation of the aggrieved party. "Consequential economic loss", 
which is mainly called indirect damage, in its essence, means damage that is resulted from 
physical damage to a person or violation of a right. For example, it may be the result of physical 
harm to a person or thing and may include the cost of repairing an item, the expenses for medical 
care, etc. Proving indirect property damage is easy if it is related to physical damage.12 

As can be seen, the main characteristic of pure economic loss is that legally protected absolute 
interest is not harmed. In Sweden, the Tort Liability Act provides the following definition: Pure 
economic loss is damage that does not involve harm to a person or his property.13 The aggrieved 
party is not physically harmed, the action directly "hits the victim's wallet".14 According to the 
Georgian doctrine, pure economic loss covers cases when the action leads to the reduction of the 
aggrieved party's property, without infringing legally protected absolute interests (property, 
possession, body, health, etc.).15  

There are different views on compensation for pure economic loss in different countries. In many 
cases, compensation is quite difficult and controversial. Compensation of pure economic loss is 
simple if the infringed right is directly protected by Civil Code, or by a separate law such as, for 
example, copyright, design, and patent laws.16 This is explained by the fact that in many countries 
the compensation based on tort law norms is related to the violation of the protective norm, 
however, there are cases when the pure economic loss is not related to the directly protected legal 
interests. In this case, the issue of its compensation is quite problematic and needs a lot of 
attention. 

3. Problems of Compensation for Pure Economic Loss

3.1 Causation and Over-Expansion of Liability 

There are various cases of pure economic loss. They need to be considered to determine the 
essence of the pure economic loss and to distinguish its characteristic features. One of the forms of 
this damage is considered in theory to be "Ricochet damage". This is the case when physical 
damage is done to a person's property or item. A direct victim suffers physical damage to his or 
her body or property, however, there is also an indirect victim who is somewhat economically 
dependent on the direct victim or his or her property, and s/he suffers damage not in physical 
form but in economic terms.17 Other cases may be related to the blocking of the market, the roads 

11 Ibid. 
12 Pure Economic Loss in Europe, Cambridge Studies in International and Comparative Law, The Common Core of 
European Private Law, the Trento Project, Bussani, M., Palmer, V. eds., Cambridge University Press, Cambridge, 2003, 
6. 
13 Ibid. 
14 Ibid. 
15 Rusiashvili, G., supra note 9, 1. 
16 See supra note 12, 7-8. 
17 Palmer, V. V., Bussani, M., supra note 10, 16. 
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when even one negligent act can lead to the closure of the traffic, the roads, the market. In this 
case, no physical damage is done and no absolute right is violated. For example, chemicals are 
accidentally poured into a river, and to clean up the river, movement is temporarily banned in it, 
and cargo carriers suffer economically.18 Therefore, the issue of compensation is problematic, 
because one of the main elements of compensation is the existence of a causal link, and the causal 
link between the act and the result must be adequate and relevant and its scope should not be 
over-expanded. Otherwise, in the event of imposing an obligation to pay compensation, the 
person who caused the damage may be held liable too strictly, that would be unjustified. 

3.2 Strict Standard of Proof of Future Damage 

Pure economic loss is divided into the following categories: incurred damage and future damage. 
The division of pure economic loss into these types is important for practical purposes in terms of 
the burden of proof. 

Existing, incurred damage implies that the plaintiff's finances are damaged by unprofitable costs 
or other economic losses, and future damage implies the loss of the finances that the person would 
have received if the damaging action had not taken place, for example, negotiations would not 
have been terminated without good reason and the contract would have been concluded. Another 
example of future damage is the loss of income resulting from the death of one of the players of a 
football club as a result of an unlawful act. A case where there is no evidence that a person would 
have actually received income is called a "lost chance" or "lost opportunity".19 That is, the prospect 
of future prosperity - lost profit - is one of the most difficult claims to prove. The difficulty is not 
only the lack of evidence but also the extent to which such interest is protected by a tort law or 
other legal provisions. The issue of incurred damage is less problematic in the sense that expenses 
have already been incurred and it is possible to determine the exact amount. In the event of future 
damages, it is important to consider the aggrieved party’s expectations, how reasonable it was, and 
the likelihood that the aggrieved party would have received the full amount of income if the 
damaging action had not taken place. 

4. Pure Economic Loss in a Pre-contractual Relationship

The traditional offer and acceptance scheme is preceded by a negotiation phase, which can be 
simple or complex, long or short. At the pre-contract stage, the parties try to find out how 
profitable it will be for them to enter into a contract, agree on different terms and wording of the 
articles of the contract, take the necessary measures to conclude the contract.20 The parties assess 
the situation not only legally or economically but also judge each other personally, taking into 
account the factor of trust and good faith. At the pre-contractual stage, the party incurs certain 
expenses and believes that they will be reimbursed from the profit received as a result of the 
contract conclusion.21 Costs can be reflected in the purchase of equipment, expensive products, 
legal advice,22 as well as transportation costs. 

18 See supra note 12, 12-13. 
19 Ibid, 14. 
20 Kiršien  J., Leonova, N., Qualification of Pre-Contractual Liability and the Value of Lost Opportunity as a Form of 
Losses, Jurisprudencija, Mokslo darbu žurnalas, 115(1), 2009, 224. 
21 Ibid, 224. 
22 Ibid, 222-224. 
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Despite lengthy negotiations, the agreement may not be signed in the end. At the negotiation 
stage, the parties may develop reasonable trust in each other and expectation that their expenses 
and time spent are related to the mutual desire to enter into a contract. Indeed, during the 
negotiations, based on the statements made, the actions, the amount of time spent by the party, 
the other party may assume that the probability of concluding a contract is high and the expenses 
are related to it.23 When negotiations are terminated, there may be the talk of pure economic loss, 
which is reflected in both the expenses incurred and the loss of future finances that the party fails 
to receive. This damage does not result from the violation of legally protected absolute interest. 
Legal systems do not consider the right to enter into a contract to be the legally protected absolute 
interest in terms of liability. 

In the present case, it should be taken into account whether the negotiations were conducted in 
good faith, whether there was an intention to cause damage, whether the parties provided 
information to each other. The systems of different countries impose the duty of care on the 
parties, which obliges them to protect each other's property interests. 

In some countries, pre-contractual obligations are defined more generally, in others - more 
specifically.24 In any case, negotiating parties need to know what action leads to liability so as not 
to find themselves in legal uncertainty. Even if the culpable act is proven, the plaintiff will 
additionally have to prove the adequacy of the causal link between the culpable act and the 
damage caused.25 It is relatively easy to reimburse the costs incurred, although the party may 
claim the amount which s/he has not received because s/he neither entered into a contract with 
the defendant nor with any other third party. In this case, the issue of compensation extent is 
problematic, because, in addition to the culpable action, the current economic processes and the 
likelihood of development of events must be considered. 

II. Types of Culpable Acts Causing Pure Economic Loss

1. General Obligations Provided by the Civil Code of Georgia

There are some shortcomings in CC. All this is due to the fact that Georgia had not had 
independence during the whole 20th century, only at the end of the 20th century it became 
possible for the country to have its own national, civil code. Mainly German norms were 
transposed into the Code, as this was the most acceptable for the Georgian reality,26 although the 
German Civil Code27 (BGB) was not the only foreign normative source from which the norms 
were transposed to the CC. Norms were also transferred from Swiss and French law28. 

The pre-contractual relationship as a basis for the origin of the obligation is provided for in the 
CC. According to article 317, II, the general duty of care also applies at the stage of preparation of 

23 Dzlierishvili, Z., Tsertsvadze, G., Robakidze, I., Svanadze, G., Tservadze, L., Janashia, L., Contract Law, Meridiani, 
Tbilisi, 2014, 108-109. 
24 In England, tort law rules prohibiting the deliberate and negligent provision of incorrect information apply to pre-
contractual relationships as well. See Tedordaze, I., supra note 5, 68. 
25 Meladze, G., Compensation for „Pure“ Property Loss Caused by Negligent Provision of Incorrect Information, 
Georgian-German Journal of Comparative Law, Tbilisi: Publishing House of the Institute of State and Law, 2020, 36. 
26 Zoidze, B., The System and Principles of the Law of Obligations of Georgia, Aufbruch Nach Europa: 75 Jahre Max-
Planck-Institut Fur Privatrecht, Mohr Siebeck, Tübingen, 1999, 1099. 
27 The text is available at <https://www.gesetze-im-internet.de/englisch_bgb/>. 
28 Zoidze, B., supra note 26, 1100. 
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the contract. And under article 317, III, a party in a negotiation may require from the other party 
reimbursement for expenses s/he has incurred for concluding a contract that, nevertheless, has not 
been concluded by reason of the other party’s culpable action. 

The CC affirms that the ground for the origin of the obligation is not only the contract but also 
the contractual negotiations. However, liability is imposed only on one specific case where a party 
breaches a duty of loyalty.29 Besides, reimbursement for expenses incurred is only defined as the 
form of liability. This amount of reimbursement may be inadequate and too small due to the 
length of the negotiations and also the fact that the parties miss the opportunity to enter into a 
contract with another third party. The nature and extent of the culpable act may be so great that 
reimbursement alone is not fair compensation. 

Article 317 refers to article 316 to determine the essence of the culpable act and extends the 
general obligations under the latter to pre-contractual relations. These obligations are exceptional 
care for the rights and property of the other party. The essence of care is not explained in details 
in the CC, that is another problem. It is unclear what standard of care is required from the parties. 
The literature suggests that care is a standard of good faith and its strictness depends on the 
information reserve, economic and legal risks30 of the parties, although it is essential that 
negotiating parties do not find themselves in legal uncertainty and they know more specifically 
what are actions that they have to refrain from. 

2. Grounds for Liability in Georgia

To qualify a relationship as the stage of preparation of a contract, it is not necessary to have active 
negotiations. A pre-contractual relationship is considered to be all the cases when the parties are 
allowed to influence each other's rights and interests.31 Otherwise, the party would be 
overburdened with the burden of proof. In order for the parties to be protected in pre-contractual 
relations, the law obliges them to consider each other's property interests. This is called a duty of 
care. 

The duty of care is usually violated in a pre-contractual relationship when the negotiating party 
violates the norms of protection and security, the duty to provide information and loyalty. 
Violation of two of them - the duty to provide information, and the duty of loyalty - can cause 
pure economic loss only, because, by their nature, it is impossible to violate legally protected 
absolute interest or cause physical harm. And violation of safety and security norms can lead to 
both violating legally protected absolute interest (for example, damage to an item by the party 
before buying the item)32 and pure economic loss (for example, the negotiating party obtains 
confidential information from another party and then third parties obtain this information). 
However, the second case is mainly considered as an independent and more specific variation 
(disclosure or use of confidential information). 

29 Vashakidze, G., Commentary to Article 317, field I, Commentary to the Civil Code of Georgia, Book III, Chanturia, L., 
Rusiashvili, G., (ed.), publishing of TSU, German Corporation for International Cooperation (GIZ) United States Agency 
for International Development (USAID), East-West Management Institute (EMWI), Tbilisi, 2019, 32. 
30 Ibid, Commentary to Article 316, field 27, 24-25. 
31 Ibid, Commentary to Article 317, field 37, 46. 
32 Ibid. 
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In article 317, a specific reference is made only to the duty of loyalty, which is one of the 
obligations under the duty of care. If the contract is not concluded due to the fault of the party, 
that is reflected in the disruption of the negotiations without good reason, the duty of loyalty is 
violated.33 

The following elements are necessary for imposing liability: the act of the debtor at the pre-
contractual stage, which gave the creditor a reasonable reliance that the contract would be 
concluded, the act of the creditor based on that reliance, and the opposite act of the debtor, which 
is contrary to that reliance.34 Other pre-contractual obligations are not so specifically defined. 

Regarding the duty to provide information, the doctrine does not examine in depth the variations 
related to this issue, more specifically what kind of obligation to provide information to each 
other can be imposed on the parties. In foreign countries, the issues related to the contract and its 
form are distinguished, it is problematic also the provision of information on the negotiations with 
several persons. There are no specific explanations for all these neither in the doctrine nor in the 
legislation. 

In addition, the mere termination of negotiations is not a ground for recovering damage. 
Termination of negotiations is a breach of duty only when the partner has a special expectation, 
reliance regarding the conclusion of the contract35 and, at the same time, it happens without a 
good reason, although there are no appropriate explanations about a good reason or reasonable 
expectations. Therefore, it is better to discuss foreign practice to better determine the extent of 
liability for breach of pre-contractual duties. 

3. Circumstances Arising Liability in Foreign Countries

Circumstances arising liability under foreign law and uniform rules are mainly breach of the duty 
to provide information, obtaining and using confidential information, and termination of 
negotiations without a good reason. These obligations are derived from the general principle of 
care in some countries and are given in a general wording, while in some countries the origin of 
liability is related to more specific norms rather than a general duty.36 

3.1 Lack of Seriousness as a Breach of the Duty of Loyalty 

Pre-contractual liability (culpa in contrahendo) is a peculiarity of German law. It is a kind of 
intermediate link between a contract and a tort. It sometimes takes on the characteristics of a 
contractual part, sometimes of tort law. Initially, this institute was not provided in the BGB and it 
was developed into a doctrine. It was only after some time that it was incorporated into the Civil 
Code. The most important feature of the institute is that the responsibility arises from the act of 
the person, which was carried out at the stage of negotiation between the parties, before the 
conclusion of the contract.37 Its purpose is to safeguard the reliance interests of the parties. The 

33 Ibid, field 38, 46-47. 
34 Ibid, field 43, 49. 
35 Meskhishvili, K., Current Issues in Private Law: Theory and Judicial Practice, Volume I, GIZ, Tbilisi, 2020, 120. 
36 Fauvarque-Cosson, B., Mazeaud, D., Racine, J. B., European contract law: Materials for a Common Frame of 
Reference: Terminology, Guiding Principles, Model Rules, Association Henri Capitant des amis de la culture juridique 
française., & Societe de legislation comparee, Sellier, European Law Publishers, Munich, 2008, 187. 
37 Markesinis, B., Unberath, H., Johnston, A. C., The German Law of Contract: A Comparative Treatise, 2nd ed., Hart 
Publishing, Oxford, 2006, 92-93. 
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one party to negotiation trusts the other party that the latter will not cause damage to him/her.38 
If s/he is still inflicted damage, s/he must also have the legal mean to restore balance. 
 
In Germany, the duty of loyalty is violated when one negotiating party enters into the 
negotiations with the other party without the actual intention of concluding the contract and s/he 
is driven by other motives. A clear example of this could be negotiating with two or more persons 
when the party involved in negotiation wants to enter into the contract with only one of them, 
although s/he negotiates with the other person only to prove the usefulness of the subject matter 
of the contract to another. For example, if a rental agreement expires, the landlord wants to sell 
the building and negotiates with a potential buyer, while at the same time continuing to negotiate 
about concluding a new contract with the tenant. This is a mala fide act and the duty of loyalty is 
breached because the real aim of the landlord was to show to the potential buyer the usefulness of 
the building and the fact that s/he has other clients as well.39 The liability is not caused by parallel 
negotiations but by starting negotiations without a real intent of concluding a contract. 
 
As in Germany, there is also no defined liability for conducting parallel negotiations in France. 
However, the main thing is that the potential counterparty does not have reasonable expectation40 
and, due to the actions taken based on these expectations, no damage is inflicted. 
 
It is also interesting to review some of the unified legal documents in Europe. Pre-contractual 
liability is also enshrined in the Principles of European Contract Law41 (PECL), which is a set of 
model rules and contains general contractual principles common to the countries of the European 
Union. Although the PECL recognizes freedom of contract and negotiation, if a party has been 
inflicted damage by the mala fide act, whether it is a mala fide conduction of the negotiation or its 
termination without good cause, the party causing the damage will be liable to pay damages. It is 
considered to be a mala fide act to start negotiations without the intention of concluding a 
contract.42 Mala fide act is also a case when the party initially has a desire to conclude a contract 
but loses this desire later  but  continues to negotiate and, ultimately, does not enter into a 
contract.43 

 
3.2 Termination of Negotiations Without Good Reason 
 
In Germany, termination of negotiations without a good reason is also a breach of the duty of 
loyalty. However, termination of negotiations is permissible even if the party does not indicate 
the reason at all.44 Termination of negotiations alone is not a circumstance causing liability. It is 
also necessary to have a sufficient degree of reliance by the other party, which must exist not only 
from a subjective but also from an objective point of view. Termination of negotiation shall result 
in liability only when the terminator of the negotiation has established reasonable confidence in 
the partner.45 Confidence must be reasonable, coming from objective factors and not just from the 

38 Ibid, 93-94. 
39 Precontractual Liability in European Private Law (The Common Core of European Private Law), Cartwright, J., 
Hesselink, M. (eds.), Cambridge University Press, Cambridge, 2009, 64; 76. 
40 Ibid, 121-122. 
41 The text is available at <https://www.trans-lex.org/400200/_/pecl/> [16.06.2020]. 
42 Article 2:301 of PECL, the text is available at <https://www.trans-lex.org/400200/_/pecl/#head_41> [16.06.2020]. 
43 Ibid. 
44 See supra note 39, 203. 
45 Kropholler, J., Teaching Commentary to the German Civil Code, 13th revised edition, Darjania, T., Chechelashvili, Z., 
(transl.), GIZ, Tbilisi, 2014, 197. 
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words of the other party to the negotiation. Even if s/he says convincingly that s/he will sign the 
contract, it is considered that reasonable reliance still does not arise,46 because the party should 
not only trust the statements of the other party and should consider other factors as well. 

Unlike Germany, where there is no obligation to indicate the reason for the termination of 
negotiations, the reason for the termination of negotiations must necessarily be legitimate in 
France, for example, the acceptance of better terms.47 It seems that in Germany a good reason is 
less important than the expectations of a party. In France, however, preference is given to a good 
reason, and the expectations of the other party are shifted to the backward. In both Germany and 
France, the mere statement that a contract will be necessarily concluded does not give rise to a 
reasonable expectation. The most important thing is that the party does not have malicious 
intentions and s/he does not lie to the other party about it.48 

The Principles of International Commercial Contracts49 (UNIDROIT Principles) have been 
developed by the International Institute for the Unification of Private Law50, which also provides 
for liability for the termination of negotiations without good reason and conduction of 
negotiations in bad faith. UNIDROIT Principles are often used for reasoning in court decisions, or 
rules similar to these principles are provided in the legislation. 

In one case, negotiations were conducted between a company manufacturing TV parts and 
another company. The second company checked the quality of the parts and expressed 
satisfaction, however during this period the price of the parts fell, which is why the potential 
buyer demanded a reduction in the contract price. The manufacturer company did not reduce the 
price, negotiations were terminated. The manufacturer claimed damages but the court ruled that 
no wrongdoing had taken place in the case.51 It seems that a good reason could be a changed 
economic situation, which would make it unjustifiable to conclude a contract, even if some 
conditions have already been agreed. 

This reasoning is based on the prohibition of bad faith conduct in pre-contractual relationships by 
UNIDROIT principles. Some researchers believe that the words "duty to act in good faith" and 
"prohibition of bad faith conduct" are associated with different consequences. It has been 
suggested that the duty to act in good faith sets a higher standard than the prohibition of bad faith 
conduct,52 although some authors disagree with this view and believe that bad faith is a directly 
opposite concept to good faith.53 

It can be said that termination of negotiations should be permissible, without any liability, if the 
party has a good reason for doing so. Besides, an indication of a valid reason should not be 

46 See supra note 39, 204. 
47 Ibid, 200; 192-193. 
48 Ibid, 197. 
49 The text is available at <https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2016>. 
50 Official webpage <https://www.unidroit.org/about-unidroit/overview>. 
51 Shaanxi Xianyang Nebula Machinery Ltd. v. Rainbow Electronics Group Inc, Supreme People’s Court, The text is 
available at <http://www.unilex.info/principles/case/1740>. [16.06.2020]. 
52 Kleinheisterkamp, J., Vogenauer, S., Commentary of the UNIDROIT Principles of International Commercial 
Contracts (PICC), Oxford University Press, Oxford, 2009, 302. 
53 Houh, E., The Doctrine of Good Faith in Contract Law: A (Nearly) Empty Vessel?, Faculty Articles and Other 
Publications, 2005, 5-6. 
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mandatory when, due to objective circumstances, the other party could not have reasonable 
expectations of concluding the contract. 

 
3.3 Breach of the Duty to Provide Information 
 
The duty to provide information includes the duty to provide any information knowledge of 
which is essential to the other party depending on the relationship. In Germany, the duty to 
inform also implies the provision of explanations. Explanations may relate to matters relating to 
the contract, such as potential voidness due to its mandatory form, although this obligation only 
exists if there is a special legal connection between the parties, such as, for example, 
guardianship.54 Otherwise, even if one of the parties knows about the protection of the form, s/he 
has no duty to inform, unless the special kind of relationship gives rise to a higher standard of 
care.55 
 
The duty to inform also concerns the motives of the parties to conclude the contract. A party must 
notify the other party of any change in his/her wishes. For example, if s/he loses interest in 
concluding the contract but does not notify the other party, the duty to inform will be violated.56  
 
In Germany, the negotiating party has no obligation to notify the other party that s/he is 
negotiating with another in parallel. Even if s/he knew that the business policy of the other party 
lies in the fact that s/he negotiates with only one person at a time, there is still no obligation to 
inform about parallel negotiations.57 This obligation does not exist in France either. 
 
The other party must be provided with the correct information. In Germany, the original purpose 
of the institute of pre-contractual fault was to protect a party from subsequent voidness of the 
transaction. This rule still applies. If a person has made a mistake in expressing his intent and then 
the contract became void for this reason, or its conclusion, became impossible for this reason, the 
person will be imposed liability. The duty of care obliges the parties to express their intent so that 
its content is not misunderstood by the other party.58 

 
3.4 Breach of Lock-out Agreement 
 
Nowadays, there is a practice of concluding pre-contractual lock-out agreements in some 
countries. The parties agree not to negotiate with other contractors for some time. Violation of 
this agreement is considered to be an act of dishonesty, regardless of whether the legal system 
treats it as a valid contract. The issue is complicated if the parties orally agree on a price, although 
it turns out that the agreed price is much lower than an objectively fair price and, ultimately, no 
contract is entered into. If a party receives a better offer, a breach of the lock-out agreement is not 
considered to be a breach of the principle of good faith in Germany.59 Germany considers such an 
agreement to have no legal force, the negotiating party should not be deprived of the freedom to 
conclude a contract when experts determine that the fair price of the contract is higher. 
 

54 Kropholler, J., supra note 45, 198. 
55 See supra note 39, 319. 
56 Ibid, 35. 
57 Ibid, 122-123. 
58 Markesinis, B., Unberath, H., Jonston, A. C., supra note 37, 94-95. 
59 See supra note 39, 162, 172-173. 
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In France, agreement of a lock-out type is considered to be an independent agreement. Therefore, 
even in the event of better terms or an unfair price, if a party violates this agreement, s/he will be 
held liable, however, it should be considered not only the agreement but also the damage suffered 
by the other party as a result of its breach, particularly serious and real damage.60 

3.5 Use of Confidential Information 

PECL provides direct liability for the use of confidential information obtained by a party in a pre-
contractual relationship.61 

Principles, Definitions, and Model Rules of European Private Law Draft Common Frame of 
Reference62 (DCFR) that includes principles of contract law shall be also taken into consideration. 
The DCFR was elaborated by European private and comparative law lawyers. While it is true that 
the DCFR has not actually gained recognition and it is unclear whether this is a mere academic 
study or it aims to establish a common European civil code,63 it is still used as a theoretical 
instrument. 

The DCFR imposes an even higher standard of protection in pre-contractual relationships. 
Confidential information is interpreted more broadly and it is considered to be any information 
that has been or should have been assumed to be such by a reasonable party,64 depending on the 
nature and character of the information. 

Information relating to design, patent, or commercial secret is protected in Germany, even if it has 
not yet been registered. There are cases when during the negotiations there is a need to disclose 
this information in order for the other party to become interested in entering into the contract. At 
this time, the party has an obligation to treat the information obtained as confidential information 
and not to use it to the detriment of the other party. The information obtained must not be 
transferred to a third party.65 

3.6 Reasonable Expectations of the Party 

The reasonable expectations of the party are the object of protection by pre-contractual norms. It 
can be caused by various factors such as the duration of the negotiations, the statements made by 
the other party, the agreement on most of the terms of the contract; however, there is no single 
standard for exactly determining what can give rise to reasonable expectation. It is not enough for 
a party to simply think that a contract will indeed be entered into. It is necessary that expectation 
to be legitimate and reasonable.66 Most legal systems do not link liability directly to the length of 
the negotiations.67 It may be taken into account but it is not the only criterion for reasonable 

60 Ibid, 170-171. 
61 Article 2:302 of PECL. 
62 The text is available at <https://www.trans-lex.org/400725/_/outline-edition-/>. [24.06.2020]. 
63 Braut Filipovi , M., Tomuli  Vehovec, M., Precontractual Liability in EU and Croatian Law, HARMONIUS Journal of 
Legal and Social Studies in South East Europe, 1 (2012), 2012, 21. 
64 Bar, C., Clive, E. M., Study Group on a European Civil Code, Research Group on the Existing EC Private Law, 
Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference (DCFR), Sellier, 
European Law Publishers, 2009, München, 194. 
65 See supra note 39, 346. 
66 Ibid, 456. 
67 Ibid, 229. 
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judgment. No specific period is set, after which the reasonable expectation will arise. Depending 
on the specifics of the different contracts, this term may vary. More often, it is not the duration 
itself that is taken into account  but what progress has been made in the negotiations and whether 
the parties have entered into a "deep" negotiation stage.68 At the same time, agreement on most of 
the terms is not considered to be a source of reasonable reliance as well, and even in this case, it is 
permissible to terminate the negotiations. This approach is also adopted by German practice.69 The 
approach is similar to the statements made by the party. Even a clear assertion by the negotiating 
party that a contract will be signed is not enough to build reasonable confidence.70 
 
In Germany, a subjective and objective test is used to determine the reasonableness of 
expectations. As noted, statements made by the parties alone are not sufficient for reliance, 
especially when negotiations are still at an early stage and the parties have not agreed on essential 
terms. Thus, even if a party trusts the words of the other party, and the reliance meets a subjective 
test but the reliance can still not be legitimate because, under objective circumstances, it does not 
fit within limits of reasonableness.71  
 
An objective precondition for the reasonableness of expectations is the performance of certain 
actions that serve the purpose of concluding the contract. For example, in one of the cases72 of the 
Supreme Court of Japan, a potential buyer wanted to buy a place where he would open a dental 
clinic. He started negotiations with the seller. He told the seller that the space for sale did not 
have electrical wiring and asked him to correct this defect and also change the design for the 
place. Even though the seller complied with the request, in the end, the contract was not signed 
still for the reason that the space was too small. The Supreme Court held that the seller's 
expectations were legitimate, reasonable. Based on this case, it can be argued that when one party 
to the negotiation approves the object of the contract but requests minor correction, the other 
party has a legitimate expectation that after the correction the contract will inevitably be 
concluded. 
 
In the Netherlands, the characteristics of the principle of reasonable expectation are similar for 
pre-contractual relations in both private and public law. In practice, expectations cannot be 
legitimate when a party knows that the other party is negotiating with other persons from whom 
s/he receives better offers in terms of price, even if certain actions are carried out to enter into a 
contract. This conclusion follows from one of the cases where the company submitted an offer to 
the state through a tender, although the offer submitted by another company was 30% less than 
its price.73 In addition, based on practice, it can be said that liability also depends on whether the 
party can pay the contract price. If the price is not initially specified but it is later turned out and 
the negotiating party is unable or has not envisaged paying such a high price, s/he will not be held 
liable if s/he cannot predict the price based on various circumstances.74 Therefore, in order for the 
expectation to be legitimate, in addition to the performance of the work, the party must take into 

68 Ibid, 230. 
69 Ibid, 231. 
70 Ibid, 232. 
71 Ibid, 204. 
72 New Frontiers in Artificial Intelligence, JSAI-isAI 2012 Workshops, LENS, JURISIN, MiMI Miyazaki, Japan, 
November/December 2012 Revised Selected Papers, Motomura, Y., Butler, A., Bekki, D. (eds)., Springer-Verlag, Berlin 
Heidelberg, 2013, 142. 
73 Schebesta, H., Damages in EU Public Procurement Law, Springer International Publishing, 2016, 80. 
74 Ibid, 79-80. 
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account the economic situation of the other participant, whether s/he can pay the offered price, 
and whether s/he has better offers. 

To summarize, it should be noted that the breach of care in Germany is mainly related to the 
intention to cause damage to the party involved in the negotiation. If the existence of intent 
cannot be proven, it is difficult to impose liability. In Germany, a reference to a good reason is not 
mandatory for termination of negotiations. Unlike Germany, some other countries (e.g. Italy and 
Austria) associate breach of duty with termination negotiation in bad faith and, for an 
unreasonable excuse; Meanwhile, France focuses on the original intention to start negotiations.75 
It is not allowed to start negotiations there without a real purpose of concluding a contract.76 

3.7 Circumstances Causing Liability under Common Law 

English law perceives negotiation as a business relationship that lacks social ethics provided that 
the parties to the relationship have the opportunity to make independent decisions and judge the 
possible risks. Both parties have the right to terminate the negotiations at any stage if they have 
the opportunity to enter into a contract with more favorable terms, or if it would be more 
beneficial to their business interests. There are no such general protective norms in English law as 
discussed above. There is no general duty of good faith, loyalty, diligence or care. Liability arises 
from specific norms.77 

The House of Lords in the case of Walford v. Miles made the following explanation: The court 
cannot decide whether there is a good reason for terminating the negotiations. The duty to 
conduct negotiations in good faith is incompatible with the principle of competitiveness of 
negotiations. Both parties have the right to act in their interest. The main thing is not to provide 
incorrect information. The negotiating party can even threaten the other party by terminating the 
negotiations to persuade him on better terms.78 In the case of Smith v. Hughes it was held that the 
seller has no obligation to notify the buyer that he is mistaken in something if the mistake is 
caused by the seller's action.79 In English law, good faith is an overly general duty, which is why it 
is neglected. 

It seems that minor differences are observed in the approaches of different countries. In England, 
ground for liability is the use of confidential information80, misleading a party, in particular, 
fraudulent misrepresentation / deceit81 and negligent misrepresentation82. This prohibition is not 
based on the principle of care but is given directly in tort law norms.83  

75 See supra note 39, 62. 
76 Ibid, 29. 
77 Xiao-Yang Li, The Legal Status of Pre-Contractual Liability: Contrasting Responses from German and English Law, 
National Taiwan University Law Review, 2017, 135-136. 
78 Poole, J., Casebook on Contract Law, 13th edition, Oxford University Press, New York, 2016, 70. 
79 Ibid, 87-88. 
80 Ibid, 339. 
81 Cavico, F. J., Fraudulent, Negligent, and Innocent Misrepresentation in the Employment Context: The Deceitful, 
Careless, and Thoughtless Employer, 20 (1), 1997, 5. Available at <https://scholarship.law.campbell.edu/cgi/ 
viewcontent.cgi?article =1328&context=clr> [24.06.2020]. 
82 Ibid, 56. 
83 See supra note 39, 66-67. 
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Despite the difference in wordings, it is clear what foreign countries and unified legal documents 
relate to breach of the duty of good faith and care, what is meant by good reason and the 
provision of information. Assessing these approaches, it can be concluded that while there is a 
positive duty in German and French law to take into account the property interests of the other 
party, in English law this duty is given in a negative form.84 

III. Extent of Compensation

1. The Extent of Compensation in Georgia - Only Expenses or More Compensation?

In foreign countries, the rules governing pre-contractual relations either do not provide for the 
amount of compensation at all or, conversely, the scope of compensation is generally defined, 
depending on certain circumstances, for all possible cases. 

article 317 of the CC contains a reference only to expenses incurred but not to the lost profit 
receivable from an alternative contract or a transaction not concluded with the guilty party. 
Therefore, it is suggested that the legislator may have provided overly liberal liability and it is 
limited to the possibility of reimbursing expenses, otherwise it would have emphasized other cases 
of the scope, or would not indicate expenses at all. 

The doctrine distinguishes between the concepts of positive and negative i.e. reliance interests. 
Compensation for negative interest is a restoration of the condition that would have existed if 
reliance had not been established. Negative interest refers to the reimbursement of expenses 
incurred, which may include hotel booking, travel expenses, attorney's fees, etc. In addition to 
expenses, negative interest means restoring the situation that would have existed if the damaging 
action had not taken place.85 

As for the positive interest, this is the income that the party would have received if the contract 
had been concluded and properly performed.86 The claim for positive interest is rejected by the 
Georgian doctrine; According to some authors, in exceptional cases, it should be possible to 
recover the positive interest as well, if the aggrieved person is able to prove that if there was no 
the breach of the duty, s/he would be able to enter into a more favorable contract.87 However, the 
positive interest is not related to any other contract. In contract law, positive interest is also called 
expectation interest, and it includes not only the interest of reliance but also all the chain contract 
profits that the victim would receive if the contract was entered into with the party causing 
damage88 and not with another third party. In countries that recognize the interest of the 
expectation, if this requirement is met, the party must be put in the position it would have been if 
the contract had been concluded. This does not imply an obligation to enter into a contract, 
compensation for damage is simply focused on taking into account the future outcomes, as 
opposed to a reliance interest.89 

84 Xiao-Yang Li, supra note 77, 151. 
85 See supra note 39, 112. 
86 Vashakidze, G., Commentary to Article 317, 44-45th fields, supra note 29, 49. 
87 Rusiashvili, G., Darjania, T., Maisuradze, D., General Law of Obligation, Collection of Cases, Tbilisi, 2020, 21. 
88 Craswell, R., Against Fuller and Perdue, University of Chicago Law Review, 67(1), 2000, 102. 
89 Kiršien , J., Leonova, N., supra note 20, 229-230. 
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The reliance interest may also include lost profits from a failed alternative transaction. According 
to the Commentary to CC, "A" instills a reasonable expectation in "B" that an apartment purchase 
agreement will be concluded between them. Based on this, "B" refuses to sell the same apartment 
to "C", while "C" was ready to buy an apartment from "B" at a higher price. The profit (positive 
interest) from the transaction with "C" would be 10,000 GEL, taking into account the market price 
of the apartment. Suddenly "A" refuses to enter into a contract, thereby violating the 
requirements of article 317 II, III. "A" is obliged to reimburse "B" 10,000 GEL in the form of lost 
profit."90 it should be noted regarding a positive interest that its reimbursement is excluded 
according to Georgian doctrine; Nevertheless, in determining compensation, consideration should 
be given to whether the price offered by “C” was final or whether there was a likelihood that the 
contract price would be reduced. In addition, in foreign practice, the amount of compensation is 
determined by the difference between the price of the other contract concluded and the price 
offered by “C”. In this case, at first, "B" has to enter into a contract with another person, and if 
s/he did not receive the profit that s/he would receive with "C", then s/he will have the right to 
claim compensation for the lost profit. 

According to some authors, the abovementioned view is rejected by the case law91 and the 
reasoning is supported by the decision of the Supreme Court.92 In this case, the parties were 
negotiating a loan agreement, a mortgage agreement was signed but subsequently, the loan was 
not issued and the plaintiff demanded compensation for the lost profits. The Court held that 
reimbursement of lost profits is inadmissible.93 However, it should be distinguished between lost 
profits which a party does not receive directly from contract not concluded with the person 
causing the damage and lost profits which a party does not receive from an alternative failed 
contract. According to the opinion expressed in the doctrine, the first of them is not reimbursable 
and this opinion is in line with the approach of other countries, however, the lost profit from the 
alternative failed contract should be considered as recoverable. The court in this case discusses the 
lost profits in chain that the plaintiff would have received if the contract had been entered into 
with the defendant. Lost profits in chani mean the profit that the aggrieved party would have 
received if the contract had been entered into and duly fulfilled as a necessary precondition for 
concluding another contract from which the person, in turn, would have received additional 
profit.94 Proof of such lost profits is already difficult in the contractual context and is based on the 
principle of presumption, the recovering the expectation damages is even more inadmissible in 
the pre-contractual context. 

In addition, the Court noted that, under article 317, only the obligation to conclude a contract 
arises.95 Although this decision was rendered in 2003, neither the Georgian doctrine agrees with 
this nor the foreign approaches are similar, therefore, it can be assumed that a party does not have 
the claim for concluding a contract under Georgian law as well. In a relatively new practice, the 
Supreme Court has ruled that even in the case of a breach of the duty of loyalty, the claim to 
conclude a contract is inadmissible. Even if the transaction is initially concluded without 

90 Vashakidze, G., Commentary to Article 317, 44-45th fields, supra note 29, 49. 
91 Meladze, G., supra note 25, 42. 
92 The Decision of the Supreme Court of Georgia, March 29, 2003, Case No.3k-1156-02. 
93 Nachkebia, A., Explanations of civil law norms in the practice of the Supreme Court, 2014, 118. Available at 
<http://www.library.court.ge/upload/aleko_nachkhebia_final.pdf> [16.06.2020]. 
94 Stone, R., Devenney, J., Modern Law of Contract, Routledge, London, 2017, 475. 

Nachkebia, a., supra note 93, 118.
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observance of a form, the party still does not have the right to claim conclusion of the valid 
contract, s/he is only entitled to claim reimbursement of expenses incurred.96 
 
Regarding the amount of reimbursement of expenses, it should be noted that, even if the expenses 
do not serve the purpose of the contract, it is permissible to reimburse them if they are incurred 
based on the principle of good faith at the stage of preparation of the contract. For example, a 
person thinks that a neighbor will sell him land, so, with his permission, he demolishes the old 
fence and starts building a new one. However, later, the neighbor changes the mind and does not 
conclude the contract. In this case, the expenses are based on the principle of good faith, so the 
potential buyer has the right to have the costs of construction recovered.97 

 
2. The Extent of Compensation in Foreign Practice 
 
As there is legal uncertainty in Georgia, about the extent to which damages should be 
compensated in pre-contractual relations, it is necessary to get acquainted with foreign uniform 
norms and approaches of different countries. 
 
2.1 UNIDROIT principles and Compensation for Lost Opportunities  
 
UNIDROIT principles provide the so-called claim for lost opportunities. It is calculated as the 
difference between the price of a current contract and the price of the contract not concluded 
with another third party. According to the example given in the commentaries, if a party enters 
into negotiations with the other party without the real intention of concluding the contract, only 
to cause damage, or because the contract not to be concluded with another third party, then s/he 
will have to compensate the damage. If the aggrieved party subsequently has to conclude a 
contract at a much lower price, the damages will be calculated by the difference between the 
price offered by the third party and the price of the new contract, 98 of course, if the aggrieved 
party receives less profit from the new contract. 
 
Based on the UNIDROIT principles, the Supreme Court of Lithuania in the case of UAB Vingio 
kino teatras v. UAB Eika made an important determination regarding the amount of 
compensation. In the present case, the defendant was in contractual negotiations with the plaintiff 
for the construction of a building. A preliminary agreement was reached between them, according 
to which the construction of the building was to be done at 85,000 Lithuanian litas. The defendant 
was offered better terms and signed a contract with someone else. Over the next 3 months, the 
price of buildings increased dramatically, that was a proven fact. The plaintiff claimed 75,000 
Lithuanian litas, because if a contract had been concluded with him, he would have been able to 
sell the building for 160,000 Lithuanian litas. The court of the first instance satisfied the claim in 
full but the appellate and cassation courts did not uphold the decision. It should be noted that the 
defendant offered the plaintiff another alternative building at the same price but the plaintiff 
refused. It was for this reason that the courts of higher instances did not satisfy the claim. They 
held that the damage was also the fault of the plaintiff. He did not take all measures to avoid 
harm. The alternative offer did not change essential terms for the plaintiff, so the court ordered 
the defendant to pay only 15,430 Lithuanian litas. The amount was calculated as follows: The 
defendant sold the initially offered building for 100,430 litas. If the plaintiff had bought this 

96 Meskhishvili, K., supra note 35, 122-123. 
97 Ibid, 122. 
98 Unidroit Principles of International Commercial Contracts, UNIDROIT, Rome, 2016, 60-61. 
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building for 85,000 litas and sold it at the same price (100,430 litas), he would have received a 
profit of 15,430 litas only, that is the so-called lost opportunity.99 According to the Lithuanian 
judicial opinion, the amount of compensation should be determined based on actual, proved 
income and not based on the expected one. 100 Thus, in determining the amount of compensation, 
in addition to the actions of the person causing the damage, the court must take into account the 
extent to which the aggrieved party tried to avoid the damage and whether the amount of damage 
was caused by other economic factors. 

The UNIDROIT principles contain exceptional rules regarding positive interest. The official 
commentary states that if the parties directly agree in the contract to conduct the negotiations in 
good faith, then the claim for the fulfillment of the obligation will be positive i.e. the expectation 
damages can be claimed.101 

2.2 PECL and DCFR Rules 

The amount of compensation is not directly set by the PECL, although it is read in the 
commentaries that it is about only reliance damages, while the claim for expectation damages is 
excluded.102 According to the general rule of the PECL, the amount of compensation must be 
determined in such a way that the aggrieved party to be in almost the same condition as s/he 
would have been if the contract had been duly performed. This includes losses incurred by the 
aggrieved party and income that s/he did not receive.103 Nevertheless, according to the PECL 
commentary, this is a general rule and does not apply to pre-contractual relationships,104 so the 
expectation interest is not recoverable under the PECL either. 

Neither DCFR contain information on the amount of compensation, although, according to the 
prevailing view, it is considered that the reliance interest is reimbursable.105 It should also be 
noted that in the case of obtaining confidential information, the DCFR directly provides for a 
prohibition of its use through court.106 

2.3 Extent of Compensation in Germany 

Paragraph 311 of the BGB, which imposes duty on the parties in pre-contractual relations, does 
not specify the extent of compensation for damage.107 The damage shall be compensated in 
accordance with paragraph 249, according to which the party must restore the situation that 
would have existed if the damaging action had not taken place. These words mean the possibility 
of reimbursing a negative (reliance) interest, i.e. expenses. 108 However, in addition to expenses, it 
is acknowledged in the case law that if an aggrieved party proves that s/he could enter into 

99 UAB Vingio kino teatras v. UAB Eika, available at <https://eteismai.lt/byla/173765238068221/3K-3-199/2007>. 
[16.06.2020]. 
100 Kiršien  J., Leonova N., supra note 20, 238. 
101 See supra note 98, 61. 
102 Busch, D., Hondius, E., Van Kooten, H.J., Schrama, W. M., Schelhaas, H. N., The Principles of European Contract 
Law and Dutch Law: A Commentary (Perspectives on Company Law), Kluwer Law International, New York, 2002,130. 
103 Article 9:502 of PECL. 
104 Braut Filipovi , M., Tomuli  Vehovec, M., supra note 63, 18-19. 
105 Ibid, 22. 
106 Article 3:302/3 of DCFR. 
107 Kropholler J., supra note 45, 197. 
108 Ibid, 121. 
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another contract, in addition to expenses the compensation may include profits from another 
contract that has not been concluded.109 As already mentioned, the main contribution to the 
development of the institute of pre-contractual fault was made by the judicial practice, therefore, 
although the specific scope of compensation is not defined by the BGB, uncertainty does not arise, 
because everything is certain in court practice. 

An example is given in theory to better discuss this issue: "A" learns that "C" is going to buy 
bookshop of "B" for 1.2 million euros. The shop is located near the shop of "A" and "A" is afraid of 
the competition. That is why he enters into negotiations with "B" and offers a higher price - 1.5 
million euros. "B" therefore terminates negotiations with "C". After that, "A" leaves the 
negotiations. B finally has to make a deal with another third party for a much lower price of 1 
million euros.110 In this case, the reliance interest will be reimbursed, which is calculated by the 
difference between the price of the contract not concluded with a third party and the price of the 
new contract, and it is equal to 0.2 million euros.111 However, of course, other economic factors 
may also be taken into account, as well as the likelihood that a contract would indeed be 
concluded with “C” at the price initially offered. 

As in Germany, French law does not allow claim for conclusion of a contract or a claim for a 
positive interest. However, the aggrieved party must be in the same condition as s/he would have 
been if the unlawful act had not taken place.112 In England, however, to reimburse the reliance 
interest, the plaintiff must prove that, after the damaging act, s/he took all possible measures to 
avoid economic losses.113 

In Germany, the right to claim the conclusion of a contract is excluded even when the parties 
enter into a formal transaction without observance of the form. The right to claim the conclusion 
of a real transaction may exist only in the exceptional case when an "absolutely unbearable result” 
comes for the aggrieved party and his economic situation deteriorates dramatically.114 

Otherwise, if the claim relates only to reimbursement of expenses, three preconditions must be 
met: the guilty party convinces the other party that the contract will necessarily be concluded; 
The expenses for concluding a potential contract are borne and the party terminates negotiations 
for good cause.115 

2.4 Compensation for Positive Interest as an Exception in Dutch law 

Most countries exclude compensation of positive interest or the claim to enter into a contract. The 
exception is Dutch law. The Supreme Court of the Netherlands developed a special doctrine 
through the decision in the case of Plas v. Valburg. 

109 Principles of European Contract Law (Parts I and II), Lando, O., Beale, H. (eds.), The Commission on European 
Contract Law, Kluwer Law International, The Hague, 2000, 251; Also see German court decision, BGH 2 March 1988, 
NJW 1988, 2236. 
110 Cartwright, J., & Hesselink, M. Eds., supra note 39, 21. 
111 Ibid, 37. 
112 Ibid, 31. 
113 Ibid, 24. 
114 Ibid, 318. 
115 Markesinis, B., Unberath, H., Johnston, A. C., supra note 37, 100. 
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The Netherlands distinguishes between three stages of negotiations, with each stage having a 
different liability for terminating the negotiations. In the first stage, the parties involved in the 
negotiations have the right to terminate the negotiations without any liability. In the second 
stage, termination of the negotiations is still permissible, although the party that terminates the 
negotiations bears the obligation to reimburse the expenses incurred by the other party. As for the 
third stage, the termination of negotiations at this stage is considered an act against good faith and 
not only the obligation to reimburse the expenses arise but also the positive or reliance interest. In 
the second stage, the reliance interest will be reimbursed for the termination of the negotiations, 
which, in addition to the costs, is considered to be the so-called "lost opportunities", that includes 
losses suffered by a party for losing a chance to enter into a contract with another contracting 
party. Also, there is an opportunity for the court to oblige the party to continue negotiations.116 
 
The first stage is the initial, preliminary inquiry of each other by the parties.117 These are questions 
asked by the parties about the subject matter and price of the contract. For example, the 
completion of questionnaires during the negotiations related to the purchase of real estate is also 
considered as an inquiry, which may be related to possible disputes related to real estate, 
separation, water and gas wiring, etc.118  The second stage is considered to be the substantive 
negotiation phase.119 The Supreme Court of the Netherlands has established the characteristics of 
the second stage more clearly in public procurement cases, which, by analogy, also apply to 
private pre-contractual relations. In one case, the dispute concerned a tender. The company 
submitted an offer and work design to the state but the price offered by the other company was 
much lower, so the state rejected the first company’s offer, however, it used the design offered by 
the first company. The court found that the situation was in line with the second stage of the 
negotiation, as the company had done work that was considered to be the part of the performance 
and the state had to make a decision to conclude a contract based on it.120 It seems that the court 
considers as the second stage the cases when a part of the work provided by the potential contract 
is performed by the negotiating party, or the work is done to conclude- the contract. 
Nevertheless, performance is still not enough to qualify as the third stage. In the same case, the 
court found that because the competing company had submitted an offer for a price 30% lower, 
the plaintiff company could not have a legitimate expectation that a contract would be concluded 
with it. The court also took into account the circumstance that even if the plaintiff had the 
opportunity to change the price of the offer, it would still not have lowered the price enough to 
equal the price offered by the other company.121 It seems that the qualification as the third stage is 
related to the legitimate expectation, for this, it is not enough to do part of the work but the party 
must also consider the budget provided by the other party for the contract. For the qualification as 
the third stage, the negotiations need to be coming to an end and the signing of the contract in 
writing should be a simple formality.122 Thus, for the qualification as the third stage, there should 
be the preliminary performance of the work and agreement on most of the terms and conditions, 
only resolving technical issues and observing formal procedures can be left to be done. 

 
 

116 Busch, D., Hondius, E., Van Kooten, H. J., Schrama, W. M., Schelhaas H. N., supra note 102, 130-131. 
117 Hogg, M., Promises and Contract Law: Comparative Perspectives, Cambridge: Cambridge University Press, 2011, 194. 
118 Abbey, R., Richards, M., Property Law 2019-2020 (Legal Practice Course Manuals) 12th Edition, Oxford University 
Press, 2019, 65-66. 
119 Hogg, M., supra note 117, 194. 
120 Schebesta, H., Damages in EU Public Procurement Law, Springer International Publishing, 2016, 80. 
121 Ibid. 
122 Schwenzer, I., Hachem, P., Kee, C., Global Sales and Contract Law, Oxford University Press, Oxford, 2012, 286. 
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IV. Mechanisms for Compensation

1. The Mechanism for compensation of Pure Economic Loss Caused in Pre-contractual
Relationships in Georgia 

In order for the reliance interest to be practically recoverable, it is unclear whether there is a 
competition between similar norms establishing the claim. According to the prevailing view123, 
articles 317 and 394 of the CC should be used, however, since article 317 focuses only on 
expenses, it should be ascertained whether there is a theoretical possibility of damages to be 
compensated based on tort law rules as well, especially in some countries (in Austria, for example)
124 there is a competition between the grounds of claim. 

Damage is reimbursed under article 316 II, article 317, and article 394, but, if the compensation 
mechanism is a set of given norms, it is unclear why article 317 only refers to expenses when it 
could refer to no expenses at all. 

According to article 992 of the CC, A person who causes harm to another person by unlawful, 
intentional, or negligent action shall be bound to compensate the latter for his harm. This 
wording is so general that, at first glance, it may be suggested that compensation for pure 
economic loss caused at the pre-contractual stage is also permissible under this norm. This 
assumption also follows from the fact that the case law finds only one distinguishing characteristic 
between the tort and the pre-contractual relationship, only the negotiating party can have the 
pre-contractual fault, while the tort is an absolute and impersonal category and its subject can be 
anyone. Nevertheless, according to the prevailing view, the application of article 992 is possible 
when the damage is related to the violation of protective norms.125 It is assumed that article 992 is 
either transposed from the old version of the French Civil Code or the norms of the Swiss law of 
obligations. The legislator has not left any explanatory note, nothing indicates that the source is 
indeed the French model.126 Nowadays, the doctrine considers that the Georgian general clause of 
tort law is an analog to the norm of the Swiss tort law, therefore, the violation of legally protected 
absolute interests and the violation of the protective norms should be considered in the context of 
the unlawfulness under article 992.127 The notion of the protective norms includes the rules of law 
that protect a person from a specific type of encroachment (for example, fraud). In the literature, 
article 316, II, and article 317 of the CC are not considered as protective norms, because they have 
a general character and do not provide for a specific composition.128 Therefore, article 992, it 
should not be possible to recover the pure economic loss caused in the pre-contractual relations 
under. 

As for article 394, it distinguishes between institutes of damages alongside performance and 
damages instead of performance;129 In addition to the obligations under the contract, it also applies 
to any other obligations. According to the opinion expressed in the doctrine, it also applies to the 
pre-contractual obligation. And due to this, it is permissible under articles 317 and 394 to recover 
expenses as well as lost profits from an alternative failed transaction. 

123 Meskhishvili, K., supra note 35, 121. 
124 See supra note 39, 21-22. 
125 Meladze, G., supra note 25, 41-42. 
126 Rusiashvili, G., supra note 9, 3-4. 
127 Meladze, G., supra note 25, 45. 
128 Ibid, 42. 
129 Vashakidze, G., Commentary to Article 394, field 1, supra note 29, 582. 
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The importance of the redress mechanism is reflected in the fact that in tort law the burden of 
proof falls on the creditor, and in contract law - on the debtor.130 If we consider that the pure 
economic loss resulting from the pre-contractual relationship is to be compensated by tort law 
rules, the plaintiff would be imposed too strict burden of proof. In addition to the burden of proof, 
there is a difference between contractual and tort rules in relation to the limitation periods,131 
qualification is also important for determining the law applicable to a contract in international 
private law.132 Therefore, compensation for damage under article 394 should be the most 
acceptable option. 

2. Regimes and Mechanisms of Compensation in Foreign Countries

To determine which norms can be used and are more appropriate - tort or contract law - and what 
is the difference between them, it is desirable to discuss foreign practices. 

In the pre-contractual relationship, the norms establishing a claim for damages are different in 
different countries. The differences are observed even in the member states of the European 
Union.133 The countries have in common that they generally recognize this concept, although 
liability is imposed based on different norms. In countries where pre-contractual relations are 
regulated by tort law, the norms governing pre-contractual relationships do not exist separately. 
The origin of liability is directly related to the violation of the norm of the duty of care and the 
prohibition of harming others.134 In terms of the possibility of compensation for pure economic 
loss, several regimes are conventionally distinguished in theory. 

2.1 The Liberal Regime and France 

Liberal regime countries are those countries that, at least, do not directly rule out the possibility of 
recovering the pure economic loss.135 Compensation for pure economic loss is possible insofar as 
the norm establishing the claim does not include a complete list of legally protected interests 
(numerus clausus). In countries with a liberal regime, pure economic loss is compensated based on 
tort law rules rather than contract law rules.136 

130 Ibid, field 28, 590-591. 
131 If the contractual claim is related to immovable property, the limitation period is 6 years, while the limitation period 
for the claims in tort law is always 3 years. See Articles 129 and 1008 of CC; Claims arising from a pre-contractual fault 
are subject to the general terms of the contractual claims. See Vashakidze, G., Commentary to Article 317, fields 49, 50, 
supra note 29; Limitation period that is of the contract to be entered shall apply to the claims in this case; See 
Meskhishvili, K., Pre-Contractual Relationship, Preliminary contract, Earnest money (Comparative Legal Analysis), 
Georgian Business Law Review, National Center for Business Law, VI, 2017, 32. Thus, if the pre-contractual relationship 
is intended for real estate contract, the limitation period will be 6 years in contrast to the limitation period provided in 
the context of tort law. 
132 If the relationship is qualified as contractual, then it is applied the law of the country in which a party that had to 
fulfill a particular contractual obligation had a habitual residence or residence of administration and in the case 
qualifying as a tort, it is applied the law of the country where the harmful act has happened or the protected interest has 
been damaged. Perhaps, thus, qualification determines a very important issue - the substantive law regime to get the 
final result. See No.1362 Law of Georgia on Private International Law of 1998, Articles 36 and 42. Available at 
<https://matsne.gov.ge/ka/document/view/ 93712?publication=4> [24.06.2020]. 
133 Yildirim, E., The Concept of Pre-Contractual Duties and a Comparison Between the Draft Common Frame of 
Reference, English and Turkish Legal Systems, Ankara Avrupa Calismalari Dergisi, (16), 2017, 172. 
134 Ibid. 
135 Palmer, V. V., Bussani, M., supra note 10, 43. 
136 Ibid, 44. 
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France is one of the countries with a liberal regime. French Civil Code states that any action that 
harms another gives rise to the right to claim damages. It seems that an exhaustive list of protected 
goods is not provided by this norm, which allows for the possibility of compensation for pure 
economic loss. Liability is defined for both intentional and negligent act.137 The economic damage 
caused at the pre-contractual stage will be also compensated based on this norm of tort law 
because France does not regulate the pre-contractual relationship separately. It is necessary to 
establish three elements: act, damage, and causation. Liability arises from a violation of a general 
standard of conduct.138 

There is one exception in France. Although, here the damage is compensated based on tort law 
rules, if the parties have signed any document in the pre-contractual relationship (which is 
neither a contract nor a preliminary contract), the contract law rules will be applied and not – tort 
law rules.139 

2.2 Pragmatic Regime 

The countries of the pragmatic regime include the USA, England, and Canada. The courts will 
hear every case involving pure economic loss with great carefulness. Socio-economic 
consequences should also be taken into account during the hearing. The matter of damages is not 
specifically prescribed in rules and principles, torts, or absolute rights.140 Nevertheless, in the 
countries of this regime, the tort is mainly still the establishing rule for the claim.  

The regime of pre-contractual relation that is applicable in countries of common law is often 
referred to as no liability regime because there are no general protective duties in those countries. 
This does not mean that the law leaves negotiating parties unprotected. Damage caused by a mala 
fide act can still be compensated by tort law norms, which are, in fact, similar to the protective 
norms of the pre-contractual phase. The difference is that liability norms are more specific than 
general duties in other countries.141 

2.3 Conservative Regime and Germany 

The main characteristic of countries with a conservative regime is that they have opposite 
characteristics of those of a liberal regime. The norms in force in this regime are an attempt to 
exclude cases of compensation for pure economic damage as much as possible. This is 
accomplished by an exhaustive list of legally protected absolute interests in tort law norms.142 

Germany views pre-contractual relations as a specific relationship that belongs neither to the tort 
nor to the contract, although they are a kind of extension of contract law.143 According to the 
prevailing view, pure economic loss cannot be compensated by the tort law norms of the BGB.144 

137 Nedzel, N. E., A Comparative Study of Good Faith, Fair Dealing, and Precontractual Liability, Tulane European and 
Civil Law Forum, 12(97), 1997, 114. 
138 Cartwright, J., Hesselink, M. Eds., supra note 39, 28. 
139 Kiršien , J., Leonova N., supra note 20, 234. 
140 Palmer, V. V., Bussani, M., supra note 10, 44-45. 
141 Yildirim, E., supra note 133, 173. 
142 Palmer, V. V., Bussani, M., supra note 10, 45-46. 
143 Yildirim, E., supra note 133, 173. 
144 Rusiashvili, G., supra note 9, 1. 
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According to paragraph 823 of the BGB, damages can be compensated if it is inflicted on life, 
body, health, freedom, property, or other rights. This norm implies legally protected absolute 
interests, so a contractual right cannot be considered in "other rights". The tort cannot cover the 
damage caused in the pre-contractual relationship because the German tort regime is too strict. It 
is also considered that the tort should not interfere in the regulation of an issue that is already 
regulated by other norms.145 

It has already been mentioned that the liability derives from section 2 of paragraph 311 of the 
BGB, which extends general obligations to pre-contractual relations as well. The claim is made 
regarding section 2 of paragraph 241 and paragraph 280.146 Section 2 of paragraph 241 refers to 
general obligations and Section 1 of paragraph 280 refers to the possibility of compensation of 
damage for breach of duty.147 Even with the theoretical possibility of filing a claim under tort law 
norms, it is less favorable for the plaintiff to claim on this ground.148 In the tort law regime, the 
burden of proof falls on the plaintiff. 

3. Comparative Overview

Different norms are used for the compensation of pure economic loss in pre-contractual 
relationships in different countries. In most cases, the amount of damages is determined by 
considering the price of the failed contract with a third party. 
It is generally believed that a strict liability regime may hinder negotiations and business in 
general  but conversely, if liability is not provided at all or it is too liberal, the parties will make 
less expenses to avoid risks, which will also hinder the progress of negotiations and will not allow 
the economic situation of the countries to develop.149 Depending on the nature of the mala fide 
act, the negotiating party may be inflicted damage to such a large extent that only reimbursement 
of expenses is inadequate compensation, so it should not be the only sanction. 

It is clear that some similarities are observed between the norms of the CC and the BGB. It can be 
said that article 317 of the CC and paragraph 311 of the BGB are analogs, as they extend general 
obligations to pre-contractual relations. In addition, they refer to general obligations, which are 
defined by other independent norms (article 316 II in the CC, paragraph 241 in the BGB).  

At the same time, under paragraph 280 of the BGB, various types of damages are recoverable, such 
as damages instead of performance, compensation for damage alongside performance, and 
damages for delay.150 It is believed that pre-contractual damages are also compensated under this 
norm. It seems that article 394 of the CC is in fact, similar to this norm. Therefore, we must 
consider that the pre-contractual damage in Georgia is recoverable under article 394 of CC. The 
problem lies in determining the amount of compensation. Neither BGB indeed specify the amount 
of specific compensation, however, it is particularly defined in doctrine and case law, however, 
unfortunately, there is no case law in Georgia, and the doctrine expresses various opinions. 

145 Xiao-Yang Li, supra note 77, 147-149. 
146 Kropholler, J., supra note 45, 197. 
147 Cartwright, J., Hesselink, M. Eds., supra note 39, 33-34. 
148 Markesinis, B., Unberath, H., Johnston, A. C., The German Law of Contract: A Comparative Treatise, 2nd ed. Oxford 
Hart Publishing, 2006, 96. 
149 Cartwright, J., Hesselink, M. Eds., supra note 39, 433. 
150 Kropholler, J., supra note 45, 163. 
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As for compensation for damage under tort law, the tort law norms of the BGB regulate the 
damages caused by the damage of legally protected absolute interests, and article 992 of the CC 
deals with protective norms, and neither the protective norm nor the legally protected absolute 
interest is considered to be a contractual right, therefore compensation should not be allowed 
under these norms. 

Conclusion 

Negotiations are a natural phenomenon that precedes a contract. During this process, the parties 
assess their capabilities, the profitability of the contract, exchange information, and agree to 
certain terms, although they are entitled not to enter into the contract.151 

Pure economic loss is damage that is not related to the infringement of legally protected absolute 
interests, which is why when initiating a lawsuit, the burden of proof is quite large. In the pre-
contractual relationship, the pure economic loss is even harder to prove, as the party has to prove 
not only the culpable act but also an adequate causal link between the damage and the act.  

Despite the principle of freedom of contract, the parties have a duty of care, which is 
demonstrated in various ways: the duty of loyalty, the duty to inform, and the prohibition of the 
use of confidential information to the detriment of the party. As an overview of foreign practices 
shows, to find out whether the duty of loyalty is violated, several issues should be ascertained 
such as the good reason for the termination of the negotiation, the duration of the negotiation, the 
statements made by the negotiating party and the reliance factor of the other participant. All of 
the above-mentioned factors should be taken into account cumulatively, the existence of any of 
them does not necessarily cause the liability. As for the reliance factor of the party towards the 
conclusion of the contract, it is necessary that the reliance to be reasonable and legitimate. The 
expectations of the party should be based on objective circumstances and not just the words of the 
other party. The criteria for the legitimacy of the expectation are the duration of the negotiations, 
the agreement on the terms and the work done, besides, the party must take into account the 
financial capabilities of the other party. The obligation to inform means to provide all the 
information to the other party that is necessary and related to the conclusion of the contract. The 
obligation to inform also implies providing the information about the motives of the party, 
whether s/he loses interest in concluding the contract. In exceptional cases, there may be an 
obligation to provide clarifications on matters relating to the contract, such as a mandatory form 
but only if there is a special relationship between the parties. As for confidential information, the 
information should be considered as confidential, even if the party does not indicate it, if it is to 
be assumed by the other party to the negotiation to be so, within reasonableness. The use of 
confidential information without the consent of the party is not allowed. Thus, to determine the 
culpability of the action provided in the CC, precisely these factors have to be taken into account. 
As in Germany, the overly strict standard of care should not be applied in Georgia and the scope 
of liability should not be over-extended. 

Regarding the amount of damages, it should be noted that the reimbursement of expenses is 
directly provided by the CC and it is not a problematic issue. The main thing is that the expenses 
should be incurred within reasonableness and to conclude the contract. A claim for a failed 
potential contract is not allowed. The unified rules and the approaches of European countries 

151 Ibid, 431. 
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show that it is permissible to compensate for negative interest, which includes "lost 
opportunities", i.e. lost profits from an alternative failed contract. It is generally believed that this 
is the difference between the price of a new, less favorable contract and the price of a contract not 
entered into with another third party when the mentioned contract was not concluded because of 
the culpable actions of the party causing damage; In addition to this rule, it should be taken into 
account other social or economic factors and the extent to which the aggrieved party tried to 
avoid damage. Reimbursement of the sums that the aggrieved party would have received if the 
contract had been concluded with the guilty party and had been duly performed is not allowed. 
When the parties enter into negotiations, certain expectations arise. However, it is less than the 
expectations arising from this contractual relationship,152 so it may be permissible to reimburse a 
positive interest under the contractual relationship, although this is excluded in pre-contractual 
relationships but compensation for lost profits that would be received from an alternative failed 
transaction should also be allowed in Georgia. 
 
As for the compensation mechanism, there may be some question in relation to articles 394 and 
317 of the CC  but based on comparing them with the German grounds for compensation, it can 
be concluded that these norms establishing the claim are most acceptable for compensation of 
pure economic loss in a pre-contractual relationship, because article 992 only deals with damage 
caused by the violation of protective norms, and articles 394, 316, II and 317, II, III of the CC are 
similar to the norms of the BGB, based on which pre-contractual damages are compensated in 
Germany. 
 
Based on the above-mentioned, it is necessary to make certain amendments to article 317 of the 
CC. To eliminate legal uncertainty, it is necessary to remove the wording on reimbursement of 
expenses from article 317 of the CC, as the current wording makes the impression that the 
legislator wants to limit liability only to reimbursement of expenses. The BGB indeed provides a 
similar wording but there the doctrine of the pre-contractual fault has been developed in court 
practice and the rules for determining the amount of compensation have been established as well, 
and in Georgia, the practice is scarce in this regard. Due to the fact that different interpretations 
are observed in Georgian doctrine and the court often uses doctrinal interpretations to 
substantiate the decision, there is a possibility of establishing the wrong approach in this regard in 
the case law. It would also be desirable if article 317 of the CC directly referred to the lost profits 
that would be received from the alternative transaction or the principle of its calculation, as well 
as to the circumstances that may lead to a reduction in the amount of compensation, for example, 
economic conditions or contributory negligence of aggrieved party. Because of the lack of practice 
and the confusing wording of CC, the court may not enter into such complex reasoning as it is 
used in determining the amount of damages abroad. As it has already been shown, there are quite 
complex rules for determining the amount in foreign countries, which are used to determine fair 
compensation, the overly strict burden does not fall on the person who caused the damage, and 
the compensation for the victim is adequate. Thus, the existence of a specific rule of compensation 
in the norm of the CC precludes the theoretical possibility for the court to establish a wrong 
practice in this matter. Besides, even if this shortcoming is remedied by the court practice, it may 
be unfair for the guilty party to be held liable for more liability than it is directly provided for by 
the CC. 
 

152 Ibid, 453-454.
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Article 317, III only refers to the duty of loyalty and liability for its violation is established by 
reimbursement of expenses. This leads to legal uncertainty, on the one hand, as if only a breach of 
the duty of loyalty is the basis for compensation, and, on the other hand, as if only reimbursement 
of expenses is permissible. While article 317 refers to the general duties set out in article 316, II, it 
would be better for article 317 to independently list the pre-contractual obligations in full: the 
duty of loyalty, the duty to provide information, and the prohibition on the use of confidential 
information. 
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