
 .  *

  „       
  “** 

  , „      
   ,“1   

  [  ]     
.      . 

  [ ] ,   ,   
   .       
   ( ,  ,  

, „ “   ), ,  
    ( ) , , , 51 

  (50    ,    
  ),   . ,  

,     . ,  
,        ,   

      (   
),   ,   . 
      50,000  

  2     
  , „  

“         (   
     [equity] ,  

 3 ).  ,    
,         

  „ “.      
     ,    

  ;   ,     
   . 

 ,    ,  
      ,    

     :   
, ,    ,  
,  ,  [   ] 

    .    
       

 ,   (  )  

*    ,  .
**   . . 
1 , .,         

,  , 2016, 2, 69-78. 
2 , 75. 
3 Restatement (Second) of Contracts § 90. 



, . .                     . 1, . 2, 2020 
___________________________________________________________________________________ 

   (   )  
  ,       

 (        
)  . .       

  ,    
        

. 
 ,    . 

   ( ) -2  (   
 ) -   ,    

     
  ,    
  ,      .  

,        
   ,  -  -2 

,   ,     (  
„ “ )    , 

     . 
,   ,5   
    ,   

,     .  ,  
  , ,   

   :      
   (     

)   ; ,  -  -2 
 ,      
   (  , ,    

,       
  ,      

;  ,     
  ,     

         
  ). 

     ,  
          

     . 

4 , ., . , 1-  .,  73-75. 
5 , 75-76. 

542



Brian H. Bix *

Comments on “Some Characteristics of Formal Requirements for a Legal Transaction in American 
Law” 

Giorgi Amiranashvili’s article, “Some Characteristics of Formal Requirements for a Legal 
Transaction in American Law”1 offers an excellent brief overview of the role of formality in 
American transactional law. I have just a few comments to offer. 

Determining the role of formality in American law as a general matter can be difficult.   The 
United States of America is a large country, and as private law (e.g., contract law, property law, 
the law of trusts and estates) is primarily determined at the state, rather than the federal (country-
wide) level, there are effectively at least 51 different jurisdictions (the 50 states plus the District of 
Columbia, which also has its own law) to consider. It is thus notoriously hard to generalize about 
American law. For example, though there may still be a state or two where some contracts are 
made legally binding by a seal (or its equivalent), as Amiranashvili points out, this is highly 
exceptional. Amiranashvili’s example of the aunt’s promise of £50,000 to her nephew2 would be 
unenforceable in most states as a matter of contract law due to lack of “consideration,” and a seal 
would not change that (though there would be a small chance of enforcing the promise in equity 
under promissory reliance3). To affect her purpose in the vast majority of American states, the 
aunt would have to make an outright gift, or set up a valid trust.  In American contract law, the 
main questions about formality for most transactions is whether the Statute of Frauds applies; 
where it does there must be some written evidence of the agreement for it to be enforced. 

The other complication, one that Amiranashvili’s article illustrates, is the list of important legal 
documents – some transactional, some not – that have specific formality requirements: these 
include negotiable instruments, letters of credits, real estate sales documents, mortgages, insurance 
agreements, recording of land transactions, and wills. These sorts of legal documents or 
transactions may require not only a signed writing but also (in the case of wills) witnesses to the 
signature or (for certain other documents) the notarization of the signature; or certain mandatory 
and prohibited terms (especially for insurance agreements and real estate transactions); etc. These 
are rules peculiar to those particular documents and transaction types, rather than general aspects 
of American contract and property law in particular or American private law in general. 

The relationship of formality to business4 is, once again, complicated. One of the purposes of 
article 2 of the Uniform Commercial Code (UCC) (covering sales of goods) was to reduce technical 
rules for the enforcement of sales, and to recognize as legally binding arrangements the parties 
treated as binding, even if additional formalities were not met. On the other hand, some 
businesses today dislike the contextual approach to interpreting legal documents that UCC article 

* Frederick W. Thomas Professor of Law and Philosophy, University of Minnesota.
1Amiranashvili, G., Some Characteristics of Formal Requirements for a Legal Transaction in American Law, Journal of 
Law, No. 2, 2016, 55-62. 
2  Ibid., 59. 
3 Restatement (Second) of Contracts § 90. 
4  Amiranashvili, G., supra note 1, 2016, 58-59. 
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2 also promotes, believing that a more textualist approach (sometimes described as “formalistic”) 
better suits the predictability businesses prefer in their transactions. 

It is true, as Amiranashvili observes,5 that courts have an ambivalent attitude towards the Statute 
of Frauds, exemplified by the exceptions they have created to its application. On the other hand, 
as Amiranashvili’s summary illustrates, legislatures seem to have a more positive view: they have 
created in states laws new Statutes of Frauds (writing requirements for particular categories of 
transactions) for literally hundreds of types of transactions; also, when article 2 of the UCC was 
drafted, the drafters expressly rejected the suggestion to leave out the Statute of Frauds (by 
contrast, when the CISG was more recently drafted, no Statute of Frauds was included; however, 
the CISG allows ratifying countries the option to maintaining their own Statute of Frauds for 
international sales of goods, and a number of countries have chosen to do so). 

As Amiranashvili’s fine short article summarizes, formal requirements of different kinds remain 
important – if evenly – throughout American private law. 

5  Ibid., 59-60. 
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