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0bgdMm030 3MM39L0, MHMIgEoi BoBbo o0lObIgL, Fgobs@Bmbml gMmzbme 93mbmdozwm®
LobBgdoms  MOMM0YOHNJI)IdsDg 3MBGHOMWO s Mg MYRoMbme  0bLEGHMWMAbEH9d0
005636905, GobmzoLs3 094gbgdgh dooMBEgdsly s FoMYYME0MmYdgE  MgbyMl, ©0d
5QR0WMIM030 O MR0MbMEo  3OHMBEGIGOOL  god3o3900Ls390 0L  dmfimgdero,
Omdwgdog  bogargdo 0y sMob  L3doMmobo  Bmdowo 5 R0MIM030
LOBMYSMYOJOOLOMZ0L.2

5MLgdMdL 360 dzbgem3z560 Fgmobbdgds BHgMoG™MMm09d0Ls s SYOEMIM030 133053030l
DY EMdo®  3mb637M9b30530. GHMGMOBIOL, OHMYMOE 93mbmdogzmemo  Lgd@memol,
MBoMTDBoM0  3mBHbEoso 83 soslfiemgmedo s, dgmMg  FBOOZ,  LogBmETMOOLM
3Mb3mM9b300l  sLsfyolo, MMIgroi mob  sbsgl  GHvIM0HBAOL  JEMBIODI30L S
36000940 1gATgbE300L BMEOIJOL, 60Tbs3L, MM J3MIM3MWo 3538060 58 F0T>MEGISL
56039l 9608369356 HMl  wolsdmbdo  dgdwgdsgzgdo  Lsgdom  g3mM3INEo
9306m3031M0 s LeMEoswMo 3mEgErol MgowobsEosdo s gl bsosw 639690, GMI
3OS0 30637M9bE0sL dBIMO 493w gbs 993l 3MI3gdlMe gemosbo LyMzolol
3900359900l dgLodegdermdsby.3

995, AWMOI0Do305d IgBo© 960d3690m3z560 GMEIO 005853 9OHM3EMW M6
39056090000 MH90mbmwo FoldEHed0L 45de0gMgdsdo, bokgwo 0dolbs, MM dglsdsdol,mdsdo
dm9yY396s  AobLLZs39dMO  AqMYGMIRoMo  bgad)b@GHgdo. 9J9sb  edmIEobsmy, Bd5BEOOL
3™ 0B300L  Og3MdDJOS  WMSEME  4bBMI0gddTo o6 539bL  3MBEHMILEL:
39MAMOROM  M9oMdST0 QMBSO RBMIGBL  5J3L  BHYMOEGHMM0sDY  35Fgse9doL
3615285310 15FoMMYDS, MBOM BNV, 3INAMIBoM LobGHIIGOL, MoE MBEGM dW0IMOS
obobo, oo MBOHM 9o Fg0degds obodsMEHMlL LolEIIMNE SOHYsIdSE, B3gE0sw0BYdNIE
(05g90my©, 0bMLGHOOWM) Ms0mbgdo  35d0b, MmEILsg LMLEO SO MOMHOZ0
LobEHYIJOO 96 4JMAMORO0NII® S 93MBMTNIMEMOO BMYIIDEHL 561OEOL QOWMOdJOOLS
@5 dDoM©O FoMa0bsc0Bgdol Logmmbg sdgm. Lobgwdfogzmms bbgsalibgs gm®mdgdol
356m®505d0, qL3sBYMO OB JBLOIMPEOYPOMo Fgdmbzg3ss. 3MBLEHOEMEFOMbIOLEHIdO
39635039396 gl3sbgmol Lobgerdfiogml ¥9bgdsls Omamea tertium genus- 396GHMso0BILS
©S  BJOIMSoDBIL  FmMob, s  oBLBE3MO396 oL BHgPMdobom 03¢ MbmIomEmo
LobgedFoBM* s ,93EMbMI0s“.*

B356gm0  BHMOE0s© dookbg3s Mga0MbswoBIbY ©sxIbgdMEo Labgwdfoxml
dmgee© 1978 ferob 3mblEoEwEoom, gdmzms@ool sdMmbgd0b dmygmegdweo. ogo
Homdmoyqbl 30039 Jume Lobgdfogm M6560Bs30sL, QY™ GBol
9396030350039 3H905®, 360306309350 @S 93BHMbMB0ME 999ds. 58 [oMIMbsddbgd6
©5353000900m, gu3sbgmol  3BLEHOGHME0S  (»93°) EBMIL  53BHMBMT0LL 5P MDdMOZ0
06@96M9L9d0L ds@mnz5d0 (93-0b 137-9 dmbero).>

»BM6oBoL  3M0BoLOL Fgdgy,  Ju3sBgMTs  s0MB0S  YEIBGMIWODIIMO
©9396G®5@0BgdMm  mOYsboBsgomo  Imywo, GMIgEoyg 9udbgds  3MmEo@0l3 Mo
oo gdols ©565fogdsls bgoslibgs A9IOOGHMOOWO LoBMYPOMYOIOH03
3990m0569090L s  Boms  933HM™bMTos  sJdMwos,  OHMAMEOE  BoMYME0MHYdgLO

MRE905IMBOEYds, SROMMIM030 06GHIMILIOOL 3ME0G0IMNMO ©d 5©I0boLEHMOEOIO
005(39Mds.

2 Barca, F,, McCann, P, Rodriguez-Pose, A., The Case for Regional Development Intervention: Place-based versus
place-neutral approach, Journal of Regional Science, 2013, 134-152, 2006.

3 Lizza, G., Europe between regionalization and globalization, Zizza, G. (ed.), Geography of the New Europe, Turin,
Utet, 1999.

4 De Matteis, G., For a Geography of Territorial Activity and Territorial Values, Bonora, G., (ed.), SloT notebook 1,
Bologna, Baskerville, 2001, 11-30.

5> Geography of Tourism, Bencardino, F., Prezioso, M. (eds.), Milan, McGraw-Hill, 2007, 194-218.
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1978  farol  3mbLEoGMEoom  ©oxndbgdmo  MHgaomboobdol  dmgerols
doboloomgdgdo  AodmymRoos dob  VIII 06300, 6OHMIWoms3  ©oMgaweoMmgdveos

LobgIFoBML GHgMHOEGHMMOIEo Jmfigmds. 030 d0BbgMmos 5O MdMH030 bgwolivynwgdols

doM0mO© 99d96@&®© BH™MZgOL 356MmbIIOYL M030LYIBEGISL 5O MOMOZ0 Jmfigmdols
306360930 dmEgerol 3oblsbuzmobmgol.

L53MBLAHOEMEOM LobsdsGNEmd 84/1982 s 170/1989 2505(y39G0wgdgdd0 4o635MGo,
600 5ER0WMIM030 bgerolmazwgds 08 boboom, HmyMME 3ol 36mdL 93-ob 137-9 s 140-9
dmbgd0, 50FMOH30005 30600 Fobss®lol 0bLEHOEWEOIM0 F9MbE00m, HMIJH
d9L505d0LMBOL  MHBOMBlgEIYMAsE 9395egds  39BMBIYdGL. gl AIMBE0S  FMEolbIMdL
5QR0WMIM030 099900l  MBEgdsL,  BOIMMIMmO  MmEMRSBMGIOL  Lodowgdom, Foowmb
dmbofogmds  30oOH™M39wmd5do @ Fobmob 93930060900 yzgws  Lsgzombol
503060LEGHMO0MYd30, SO BsOMMEMdOL 0b6FHIBLOZMIOL  MbEIMIBMdOMO BEOOm -
WMIOMMOMO0 5 HBY-m3omo  06@gOLIdOL  MOMOGOHm  BoEBLOL  bo30mMbgdmb
9035090007 5EPO0WMOM030 MBOL Lydobsm by30bgdBY.

933™bmdools  30630M9BHWMBOLIMZOL  MOMYMBOW0s  396GHGIWMH  Lobgadfozm,
533MbmdomE 09dbs s 5YOWMIN03  BHYOHODBIOL  LoodI6EHMIOL FmEOL  0gMscJomwo
©59m300090gds, 980GMAd3  MYODOIOHMMOJO0  JSMMNZGEMdOL 50 ©E™bggdL  ImGol
3fymdo05 9b5LFMOMIOL 39835D9 IYgMEbMdOM.

53¢Mbmdo©mo 099900, 3030630900, 3MB0(3035¢0GHYBHJO0 O WMZSOHO GMEMOBIOL
M6obmgd0 51939 JIBosh gu3sbmMmo  LoLEBYIL O STMI0WYOJEO  JOMJYIYGOO0S.
3MBLAOGHME00®  2oM35colfobgdM @S AIMBEHOMPPIM  53BMbMToME  MgdgdL  5I3L
53¢MbMomGmo  LEAHIGHMEIO0, MMIWIIOE F9I0IMGOMEO  (MMRSEME0) 35BMbgdom s
Dot0moaabl  ,3mbLGHOGMEomMo  Bs@BmL®  (“constitutional blockade”)  Bofloel. gl
39653690 sl Habms 3MgdMo Lobgerdfommbs s 93@™MbmIon® m9dgdl dmeols
3003939630900l gobsfogdsBy. gl LEHSGHMGHIO0 FmgdgEgdl MMAMOE b BLIGYEO
356539¢9d0 B Yd5IL0Egdgd0L 9031036905056 539390690
390050943930 g3900L5M30L. LEEIGHIO0 MSBBAWYDdS LobgEdHogMbs s 93EMbMToME 09l
dmMol; dgbodsdolv, mommgme 0gdlb dgodwgds, 3Jmbogl 3md3gEabgool magzolgdw®o
65360900 o 96Ub35390E0 MEYI60BsE0s.”

363063058 39300 2obLogMmOgdMo  3mbogos gu3BME  sEPOW™MIMO]
DoLPymdoEgdsdo: 1833 farol 30 bmgdd®mol ©g30M9EHI00m, FoMEagbowo EgMoGMOHOYIO
5MBg30m0  MmMABM  Lobgwdfogm  s3mEsbgdol  goblsbmMmEogwgde,  dmy30569d0m,

3930J3d  9A0WMOM030  bgrolbBwgdol  MmERsbm, o3 @sdGH3ogs 1925  Farol
LEHOIAGHO.
Qu3sbgomol 1978  farol  3mBLEGHOGHWE00  LsBoOMIElwBd0g]EMdT0boF oMo

5QR0MIMOZ0 bgwolmawgdol M56Mm9d0 d9905 916030350 GBS
OXAMBIOOLORD @ Bo3mbLBOGHWEoMm  LobsdsGmEmd  obobo  3bm  sEYOWwMdMOZ

1539 IOEM  BHOBOBAOL [335¢00g3035300L 5F5gdoL] AsBTsbmOE0gEgdger mGYIbm©
(training body).

35906, GMELsE dOL3IYPNO OYMBOWOS 1sd 3MHM30b3os (Territorios Historios), by
Logombgddo  gduzemmBomMo  3m339H9bgoom ©@s  36083bgermzsbo  Bmbjszogdom

¢ Tourism between Economics and Geography, Dallari, F. E, Grandi (eds.), Bologna, Patron, 2005; Tourism between
local development and interregional cooperation, Dallari, F. E., Mariotti, A. (ed.), Bologna, Patron, 2006.

7 930ob  137-9 9dmbwol  dobgzgom, ,Lobgwdfoxm  GHIOoGMMOMWL©  MmMYBoHIdMwos  3mIMbgds,
36306309050 s 093000335M39¢ 193705©. b Y39ews FoMdMbsgdbo LoMygdemdl 53&™bmIn0m L3NG
06G96glgool  dscm3590¢. 137-9 dbendo  Bs3mm3mowo  GHgMHoGmmommwo  gwgdgb@gdo, bozmbldodmEom
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8 Dallari, F., Territorial Development and Reconstruction: Local Systems and Tourism, Savelli, A. (ed.), Tourism,
Territory, Identity. Research and Experiences in the Mediterranean Area, Milan, Franco Angeli, 2004, 285-306.

® Del Rio Iglesia, E., Tourism Organization and Tourism Policy in Spain, Barucci (ed.), Tourism Policy and Organization
in Italy and Europe, Coll. Center of tourist studies, No. 3, 1977.
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Dr. Clara Maricondd

Local Tourist Systems in Spain

Abstract

The enormous potential of tourism as the economic sector in this millennium and, on the other
hand, the onset of the international competition that accompanies the globalization of tourism
and its forms of product segmentation, mean that the EU grants tourism an important role in the
realization of that all-European economic and social model drawn to Lisbon. This clearly shows
that global competition is increasingly playing on the ability to offer a single service in its
complexity. In the panorama of the different forms of state, Spain is today a singular case.

The priority objective of the Spanish system is to increase the value of the local tourism system as
a tool for enhancing the system, i.e. all the activities integrated into the territory, with the co-
ordination and involvement of the largest number of actors present in the territory. On the other
hand, the expansion of the tourist’s offer, consisting of the range of tourist products, or rather the
different parts of a single tourism product, consisting of goods, services, social, cultural and
economic factors capable of meeting demand Global tour and tourist visit expressed by the tourist.
The reference to the local dimension of tourism policies in Spain is strongly linked to the
progressive affirmation of the paradigm of sustainable development.

In this paper we understand how both Italy and Spain are, have made a different commitment to
start, support and strengthen local, productive or tertiary systems, in particular tourists. Both local
systems are strong, cohesive and characterized by entrepreneurial creativity, the daily capacity to
innovate and the workings of local communities, where the territorial fabric has long been
plagued by textures, networks, and associations, with a traditional "social" behavior, according to
the logic of endogenous development.

This happens even if in Italy more than in Spain are the difficulties of the system, where excessive
tax and contribution pressure persists along with the widespread delays in training circuits and
infrastructural networks.

The difficulty of managing on a national scale a phenomenon that moves with great fluidity on a
global scale, through tools that traditionally are effective within the individual borders of the
state, explains the strength with which the regions move in this era. A natural process of
refinement aimed at maintaining control over the growing interaction between national
economies, which translates into regional aggregates to which powers and regulatory capacity are
used to meet local and regional instances and to handle not far from the well-known problems
heard by local communities?.

There is a substantial agreement on the role that territory and local specificities play in global
competition. The enormous potential of tourism as the economic sector in this millennium and,
on the other hand, the onset of the international competition that accompanies the globalization
of tourism and its forms of product segmentation, mean that the EU grants tourism an important
role in the realization of that all-European economic and social model drawn to Lisbon and which

! Prof. of Private comparative law - Luigi Vanvitelli University of Campania, Jean Monnet Department of political
Sciences

2 Barca, F,, McCann, P, Rodriguez-Pose, A., The Case for Regional Development Intervention: Place-based versus
place-neutral approach, Journal of Regional Science, 2013, 2006.
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clearly shows that global competition is increasingly playing on the ability to offer a single service
in its complexity?.

In reality, globalization has played an important role in strengthening the regional scale compared
to the national one, rather than making the different geographical situations conform. It follows
that the affirmation of globalization of the market with the local dimension does not express a
contrast: in the geographic reality, global phenomena have a pragmatic need to anchor on the
territory, or rather to geographic systems, the stronger they are, the more they can be interpreted
as system areas, specialized districts, such as industrial zones, while weak local systems or
geographically fragmented geographically and economically fragmented areas become
increasingly marginal and poor. In the panorama of the different forms of state, Spain is today a
singular case. Constitutionalists identify the nature of the Spanish state as a sort of tertium genus
between centralism and federalism, and to define it using the term "autonomous state" or
"autonomy"4.

Spain, traditionally considered a regional state model, has, with the Constitution of 1978, since
the return to democracy, a complex state organization, divided into Municipalities, Provinces and
Autonomous Communities. To these entities, the Spanish Constitution (EC) recognizes autonomy
for the management of their interests (Art. 137 EC)>.

After the franchise crisis, Spain opted for a decentralized and decentralized organizational model,
which is based on the distribution of political power between the various territorial public entities
and the autonomy of these, understood as the regulatory power, political and administrative
management of Local interests. The characteristics of the regional model established by the
Constitution of 1978 are outlined in Title VIII of the same, which, by regulating the territorial
model of the State, places it as a core element of the local authorities, leaving the legislature free
to determine the concrete model Local regime.

In its judgments 84/1982 and 170/1989, the Constitutional Court clarified that local autonomy, as
recognized in art.137 and 140 Constitution, enjoys an institutional guarantee with a minimum
content that the legislator is required to comply with. This guarantee implies the right of the local
community to take part, through its bodies, on the government and administration of all matters
relating to it, with a gradual intensity of such participation according to the relationship between
local and supra-local interests at the local level internal issues.

For this autonomy to be concrete it is denied the existence of links of hierarchical dependency
between the central state, the autonomous community, and the local tourist agencies, so that
relations between these levels of government are framed on an equality plan®.

Autonomous communities, provinces, municipalities, and local tourism authorities are also
involved in the delineation of the Spanish system and are interdependent. The autonomous
Communities, envisaged and guaranteed by the Constitution, are endowed with autonomous
statutes endorsed by reinforced (organic) laws that form part of the "constitutional blockade", that
is, the set of rules on the allocation of competences between the State and the Autonomous
Communities, they act as parameters in judgments about attribution conflicts. The statutes are

8 Lizza, G., Europe Between Regionalization and globalization, Lizza, G. (ed.), Geography of the New Europe, Turin,
Utet, 1999.

4 De Matteis, G., For a Geography of Territorial Activity and Territorial Values, Bonora, G. (eds.), SloT notebook 1,
Bologna, Baskerville, 2001.

5> Geography of Tourism, Milan, Bencardino, F., Prezioso, M. (eds.), McGraw-Hill, 2007, 194-218.

6 Tourism between Economics and Geography, Dallari, F., Grandi, E. (eds.), Bologna, Patron, 2005; Tourism Between
Local Development and Interregional Cooperation, Dallari, F. E., Mariotti, A. (ed.), Bologna, Patron, 2006.
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contracted between the state and the autonomous community, so each community can have a
peculiar accumulation of competence and a different organization’.

The province assumes a peculiar position in the local Spanish order: introduced with the decrees
of 30.11.1833 as a territorial constituency for the exercise of state tasks, it was later transformed
into a local government with the approval of the Statute of 1925. Declared by the Spanish
Constitution of '78 (art.141) a local government entity with its own legal personality constituted
by a grouping of municipalities, the Constitutional Court then recognized it as a compulsory local
training body.

While the Basque Country is divided into three provinces (Territorios Historios) with exclusive
competence in some subjects and important functions in the tax field, Catalonia has established a
certain antiprovincialism that has privileged the Comarcas (surrounding service management
function) Expropriating substantial tasks in the provinces. Some statutes provide that the
Province and the Commune are the local authorities in which the regional territory is divided
(Aragona, Castile-La Mancha), other regions safeguard the province as a division for the exercise
of state duties (Galicia, Andalucia)s.

The municipality is defined by art.11 of the 82nd Basic Law as "the local body of the territorial
organization of the State", which has as its constituent elements - "the territory, the population
and the organization" (Art.11.2 Basic Law). Article 20 of the basic law distinguish the organs of
the municipality between necessary and auxiliary. The latter may be governed by the autonomy
legislation and by the respective communes in the organic regulations’.

The same basic law in art 3 classifies local tourism authorities on two levels: on the first level,
municipalities, provinces and islands are also included, on a second level local authorities of lesser
importance than the first, created or Recognized by autonomous communities: the Comarcas
(common meetings determined by common interests or geographical features), the metropolitan
areas and the Mancomundidades of municipalities (community associations). While the former is
constitutionally foreseen and extend throughout the territory, the latter, although recognized at
the constitutional level (Article 141.3), have an optional character. The basic law governs the
procedure needed to introduce these associative bodies!®.

7 Article 137 EC states: "The State is organized territorially in Communes and Provinces and in the self-constituting
communities that are constituted. All these entities enjoy autonomy in the management of their own interests. The
territorial elements enumerated in art. 137 are, according to the Constitutional Court, "architectural and indispensable
elements of the constitutional order" (Trib.cost. 2.02.1981).

8 Dallari, F., Territorial Development and Reconstruction: Local Systems and Tourism, Savelli, A. (ed.), Tourism,
Territory, Identity. Research and Experiences in the Mediterranean Area, Milan, Franco Angeli, 2004, 285-306.

°Del Rio Iglesia, E., Tourism Organization and Tourism Policy in Spain, Barucci (ed.), Tourism Policy and Organization
in Italy and Europe, Coll. Center of Tourist Studies No. 3, 1977.

10 The Comarca is an entity designed to help municipalities unable to perform their tasks, but it does not replace them,
in fact, the municipalities that are grouped, can not lose the competence to provide "minimum services" or lose their
competence in the subjects contemplated in art. 25 of the Basic Law. The Mancomunidades de municipio are governed
by art.3 of the Basic Law, which also envisages the creation of local institutions of an institutional nature. Which
voluntary associations of municipalities are created to improve the performance of works and services, they do not need
to be legally recognized. The purpose of these institutions is to solve the problems of many small municipalities,
especially for rural ones. Metropolitan areas are local entities formed in the forties and fifties for the management of
urban planning and common services. Their creation, modification and deletion is the responsibility of the regions after
the opinion of the state administration, of the communes and provincial councils participating in them, according to the
provisions of the autonomous statutes.
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Neither the Constitution nor statutes provide for the recognition of metropolitan cities. Art. 43.2
of the Law of 7/1985 defines the metropolitan area as: "Entidades locales integras por los
Municipios de grandes aglomeraciones urbanas, entre cuyos nucleo de poblacién existes
vinculaciones economicas y sociales, que hagan necesaria the planningification conjunta y
coordinacion de determinados servicios y obras ".

The creation of metropolitan areas is restored to the laws of the Autonomous Communities.
The Constitution distributes local authority responsibilities to the state and the autonomous
communities, local authorities and local tourist agencies, but does not provide a concrete list of
subjects on which competencies must or should be exercised. It is up to the state legislature to
attribute competencies to local authorities, without altering the system of allocation of
competences provided by the constitution and the statutes of autonomy.

For this reason, the State in regulating the legal regime of local tourism bodies has limited itself to
defining only the minimum core of competencies necessary to ensure the autonomy
constitutionally guaranteed to municipalities and provinces. It is up to state or regional laws to
supplement the content of the general law on local law!!.

As far as the local tourist authorities are concerned, from the constitutional reading of art.137 and
142 it is concluded that Municipalities and Provinces have to manage their interests
autonomously and that for these purposes "the finances of local tourist agencies must have
sufficient means to fulfill the functions assigned by the law to their respective bodies, tributes and
participation in those of the State and Autonomous Communities ".

This discipline is closely linked to the traditional vision of local tourist authorities in Spanish law.
In fact, the State recognizes them as self-created entities to meet the needs of the community and
as such, responsible for the care of their own interests, for the satisfaction of which it is necessary
to attribute exclusive powers.

However, constitutional jurisprudence, emphasizing the difficulty of identifying exclusively local
interests, has made it clear that art. 137 (EC) refers to the need to attribute to a smaller tourist
territorial entity a minimum body of powers that protects the institutional guarantee of such
bodies. Therefore, the powers are assigned not to an exclusive interest, but to assess, on a case by
case basis, which entity has a predominant interest. Since it is often a matter of competing
interests, there is a need to identify both procedural fittings and composite organs. Autonomy
translates into the right for smaller touristic territorial entities to participate in government and
administer issues that concern them.

It is the state and regional legislator to assign functions to local tourist authorities (according to
the division of competence for the matter provided by the Constitution and the Statutes), that is
to all those new forms of territorial aggregation potentially capable of coagulating and enhancing
vocations, attractions, amenities and tourist services set up in a given area, based on processes of
unions and associations between private and public actors. This is a defined space (a site, a place,
an area) that can offer the visitor an articulated and integrated offer, realizing a specific and
distinctive tourist hospitality system that enhances local resources and culture.

1 The basic law on local government is No.7 of 02 April 1985 "Local Governance Regulatory Law" (LRBRL) amended
by Law No.11 of 21 April 1999, amended and modified several times (lastly by Law No.57 of 16 December 2003-Ley de
medidas para la modernizacién del local gobierno).
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In this direction, the attention is given to the emergence of the subnational dimension as the
main reference point of the economic processes and the scope for claiming the powers related to
the promotion of development, involves the tourism industry in large measure. However, even if
the potential elements and entrepreneurial abilities of the Spanish tourism system are really
important, they have contributed to the flowering of a limited number of strong local tourist
systems and little to macroscale territorial redeployment processes.

The priority objective of the Spanish system is to increase the value of the local tourism system as
a tool for enhancing the system, i.e. all the activities integrated in the territory, with the
coordination and involvement of the largest number of actors present in the territory; On the
other hand, the expansion of the tourist offer, consisting of the range of tourist products, or rather
the different parts of a single tourism product, consisting of goods, services, social, cultural and
economic factors capable of meeting demand Global tour and tourist visit expressed by the tourist.

The reference to the local dimension of tourism policies in Spain is strongly linked to the
progressive affirmation of the paradigm of sustainable development. The close link between
tourism competitiveness and integrity/respect for local heritage is constantly pushing for the full
implementation of the principles of sustainability. Precisely the realization of this paradigm
demands that the process of development takes place from the bottom through: the valorisation of
the local vocations, respecting the integrity of the natural environment; maximum involvement of
all stakeholders by enhancing creative abilities around specific projects; the full realization, from
an institutional point of view, of the European subsidiarity principle!2.

It is so obvious that tourism can also be a strategic element in the processes of building or re-
designing the territory in the local and regional dimension, always and in any case in
globalization and global competition scenario, to meet the growing demand of new tourism.

Both Italy and Spain have made a different commitment to start, support and strengthen local,
productive or tertiary systems, in particular tourists'®. Both local systems are strong, cohesive and
characterized by entrepreneurial creativity, the daily capacity to innovate and the workings of
local communities, where the territorial fabric has long been plagued by textures, networks, and
associations, with a traditional "social" behavior, according to logic of endogenous development!4.

This happens even if in Italy more than in Spain are the difficulties of the system, where excessive
tax and contribution pressure persists along with the widespread delays in training circuits and
infrastructural networks®.
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3(30(3900L 330600 0l939, OMYMM 3 bgdoLdogMo b3S BodEHOL ogbols J0doc).16

5J90056 359mA0boty, Fg0dergds 00g35L, GMT BogOHmm LSToMMEOL  BHEMIOE09dd0
M3bmOHo  LEToOMIwo MGFOHM  LobEsOMEML  FgxslgdoL  Logbo  2sbobogds, 300MY
L5ToMmOEOL. bbgs LoEYz90000 MM 3mdzsm, 030 JoRBIMWOs BodBHO©, MOl o6
S7)3OWYOIX0d  FPbmEwmE  3MBIOIHNO  ©d30L  FoaLFY39HIQ  3WBIPIGN Fmwsz)
dbsygdl Imeob. !’

II1. Jura novit curia-qosb iura novit arbiter-0¢oY

50 3m3wg BsIOMA0L sMlBY OMI 29930, LMW Jombgzss: Fgdwr0s vy SMo Jura
novit curia-l, 3955H)Mb 9300 OMEO  LHGOMSTMOOLM 3MIGMOEF0WO  LOSMOOGHMFM

% 296M3sbool  Lbsdmgowodm  3mgdbol (ZPO) 293-9 dwmberol dobggom ,Lbgs Lobgedfonmdo dmdgdgo
396mb3gdmds, F39991980m0 LodsMmoo s bbgs IdMWgdgdo B OLEHMMEIL Tbmem© 03 b,
65000965053 LobOTSOMMEWMbImM30L Tom Tgliobgd MEbmdos. 58 fgbgdol Tabobgd godmzombgzol Fo®mdmgdolal
LobaBoMmErm o6 Mol FgbOMMo Tbstgms dogh odbIsmy ©M3PbEIdOL Lobom  FaMmdmeagbowo
0330390990 g0gd00; AL 5gglb  LodsmmgdMogo  0bgm®dsgool  fysdmgdog  olbg3zg,  MOmymOE 500
2580y9bgdoLsmz0L Lagomm dGMAsHIVGOOLRSMEIIOL MREgdsTIMLOEIGdS .

0b0@Byzs-bo@yzoo: rechtsnormen.

118390356000L  bLygOMDsTMGOLMm JgMmdm LsdsMmerol d9-16 dmberol Jobgz0m, ,wEbmMGO  356MbIgdCMdOL
Fobos®bo bs ©IABEIL Logzwmsto obogos@ogom. 9 oBbom, Tgodwgds LoFomm aobgl dbsgoms
565086 mds.  930b6m303wH0  0bGHIMILGOOL Fom35¢0LFobYdOM, MEbmMo LodsMmEol sgbol boddy
3900005 350059:39L FboMdL.“ ob., sbggg Bryant, A. C.,Foreign Law as Legislative Fact in Constitutional Cases, BYU
L. Rev. 1005 2011.

2Law No. 218 of 31 May 1995.

13 Mosconi, F., Campiglio, C., ©@sbsb. {gstm, 89-7 bd., 174.

4 Waincymer, J., International Arbitration and the Duty to Know the Law, Journal of International Arbitration, 2011,
vol. 28, issue 3.

S De Ly, F., Friedman, M. W., Di Brozolo, L. G. R., Ascertaining the Contents of the Applicable Law in International
Commercial Arbitration", International Law Association, Commitee on International Commercial Arbitration, Report
for the Biennal Conference in Rio de Janeiro, 2008, 17, bgedobsfigcomdos Arbitration International, vol. 26, issue 2, 1
June 2010.

1653 Habol obEHMOoEo dodmbogrzobsmgol ob. Sommerich, O. C., Busch, B, The Expert Witness and the Proof of
Foreign Law, 38 Cornell L.Q. 125, (1953), 127-128.

17Rotem, Y., Foreign law as a distinctive fact — To Whom Should the Burden of Proof be Assigned, Chigago Journal of
International Law, 2014, vol. 14, No. 2, article 8, 629. ob., sbg3g Born, G., International Commercial Arbitration —
Commentary and Materials, New York, 2006.
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1396560 BoMYGOT0? S 09 U SbYgs, Bro G9godegds oymls sura novit arbiter-s {sdmyqbgdols
RoOYGO0?

30639 H0do, 396 Mbs 335bLMZIL, MHMA 356MmboL SGLO sGBOGMOLIMZOL Fgodergds,
doe0sb  3obLbgs3wIOMgL 0ToLORSD, o3 ML 0go IMLsTSMWOLIMZOLE:  gBmzbmwo
L5FoMmMOL Fgbgdo AsFMLY96909e0 LoToMNEIOL FoBLEBPZMOL Tglobgd Tgodegds 56 oymls
3990bogA0  BOgMHMSTMOOLM  SMBOGHMOIOLOMZOL @S  gu  oL33bs  AYTMIOBIGIGMBL
5303930l 3mBo300L goblibzs390900096 IMLETsMMEgMS 30D0E0JIOLORSD.1°

30603909 Ym3wobs, sGO0GHMOL doge 2505(Y393H0wgd0l 300900l Y3 gdsdmbogds
560l bsdgowo iudex privatus, §s9md0bsgmdl domgmwo 3mb3MgE Mo 3mblgblvlowsb
dbs9gdl JmMob, MHMAEgdTo3 39PY30GIL 39OgEIm (3mT535¢00) 35 SMBOEMOOLIMZ0L
Q5 565 9MHM36mo LolvFoMmWMYGdOLIMZ0L.2

MROm 39303, (LYgOMITMOOLM  3MIIOE0MMO) SMBOGHMFOL dbgds boblL  Migsdls
dbsMgms  53GHMbMA0sL; dgmerg dbG03Z, LssMBOEMgM omgds Tgodegds, obolsbLzm™L
G063 bgewdg3margds bgandg3megdsdo s, M mdds MBs, 5 96 SMHOL 5Y(30EGdI0
dbs9gdol Lobgerdn3Mrgdm 53GH™bmdool bligbgds.?!

59 GomM 533MbMmTool 35dm, FbsMggdo sbgzg o30LYBIBO M0, s0MBOME 00539
b9d9369d0L5A0 2odmLaggbgdgero LodsMmso.

0MdEs, M5 bgds 35806, vy dbs6Ygd0 9O 530609096 9B 99304 gdsm SGMBI3560L
39393905 (5630w 08300000 J9dmbg9399)?

om0 IMbyBOYds, 3063 aodmMo@Ebs fura novit curiall ©GEg356GHWOMDS LogMHMSTMOOLM
5Md0GM5500?2, 653090505 ABIMOFIMOEO  EEILEOPIMIOm.  MM03Z9,  OMMOLOYICO
99360969053 @ Lobodsdmmm  3MogdBozss  0bMgds  LogHmadmMOobm  sMIOGHEMHoL
363 9duGHB0 93 3600630301 MY g356GMOMBOLS396.

d9mM9i3, 9O™m3be  LolodoMMWMgdL g3 BMLGHO bm®MIGdo  odmboygbgdger gl
JONMO@oMIOL 000g6E0RB0E0MJO0LS s dolo FobssMbol EYIBOLEMZ0L; IMLsTommg
390m3F0oos 139O [J39960L] LogMMSTMMOLM 39Mdm LsdsMMEOL LobiEgdom, dbsGgmS
3096 56B93560L5L 56 SbgmO 5MPRIZ560L sMSMLYdMBOL Fgdmbgzgzsdog.

30600dom, LsgMHmadmMOmobm  sMd0GHMIolL bigMmdo, bHdoM Fgdmbggzsdo, MOOEGHMIIL,
bbgoslbgs  J399bol  LsdsMmowms  3mb3MmgbEool  30MMdYdT0, o930  AodMaygbydgwro
L5ToMmOEOL 5MRIZ30L STM(396s. oM 530LY, LEYMMSTMMOLM SMBOEHMIOL, bdoMo, wYfg3m
399009gbmb LMoo, GMmIgwog MEbms Fomo  3OMBILOMWO  335WOROZSEO0BS S
B399 906030 36r15gdBH030L5y96.2

18 Mayer, P, Reflections on the International Arbitrator's Duty to Apply the Law, LCIA Arbitration International, 2001,
vol. 17, No. 3, 236.

De Ly, F., Friedman, M. W, Di Brozolo, L. G. R., ©@sbsb. 6536000, 89-14 L.

2b590009mMHoLM  353OMdOL LBGHMT0, LOYM3IMMIMP SWOIMYOMWO0s, MM sMHOOGMOIL 593l Ib0zbgEmgsbo
©5JPOMO  FboMggd0,  OMAMOHJO0Ess,  Fsgeoms,  LoLMexky,  Imdbowmds,  GoMmm  53EHMbMI0s,
3Mbx30gbEoswm®m™dS.

by dg3erergdol s dbstgms 93¢™bmdools 35@030l3gdol dgbsbgd ob. Borroni, A., Neo-Contractualism and
Comparative Law, published for the Essays in Honor of Saul Litvinoff's, ed. Moreteau, Romanach, Zuppi, 2008, 431.
933M0L sHOOM, 339 »3EOLOIWOHO bgedy3MEgdol MmgmMos dgoddbs bgdol mgmMool 0MmAZWog, MHMIgEdag
5500065, MHMI bgedq3Mergds sMOL bgedgdzz®geo dbaMggdol bydol gsdmbsdwamgds s, 53 doBgbom, dsl
353030 “bs LEgh s 030 Mbs SOLOMEEIL® obg3g, OMAMOE Loddosbo MOMOIOHNMdJBOL dmEIEgdOL
933006 89000amd, bgedg3Mvegdol  bgmzwslogm®mo  mgmGmoomsg,  FboMgadlL  FmMolL  Fgosbbdgds
00bobMgdL 00539 35B0g0LEgd.

20b. Derains, Y., Observations, Revue de l'arbitrage, 1998, 711: "l'adage iura novit curia n'a pas de place en matiére
d'arbitrage et surtout en matiére d'arbitrage international".

B ,0mgbs3 30bLgbgd Laddggdl, Hmdwgddos dg 309530 BMOMMO OMAMOE SMBOGMO ©s, B 0Jds Mbs,
Dmaogmhmo  Fomysbo ©s3530(9s 300093, 3H30JB0, MMI A53(Y30¢] 93900  FYMTBMWO, BEIBYMwO,
3mmbMo, MbyGmo, 3nOENYoMo, dgMIbmwo, MG, WodBWMO, 9a303¢wIM0, GHMbolvdo,
0o6Om3mMo,  bvsbmeo,  wodghomwo,  3MOgMmo,  G0wsbEMmo,  MRIbEHbwo,  3mEmddow®o,
3969Lv990 G0, 0wobmobol, bovy 0mM3oL ... s 839035000 LsdsMmEom. 3030 39 b oMo glitoygdo?
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d9L5dgdgo 04693Mms 0dol I3H30EJds, MMI SMIOGHMGd0 slg3g FgdMF0Wwo MO
dbodgms 3096 LEFIOMEIOL  5MBY3BoL  F9dmnbzgz9do  2odMboggbgdgo  LadsGangrols
©5965Lb 53953806 gd0m.

dombgs35 3oLy, 00 Jgdmbgzg390dos 30, OMm®gbsg doo fobsdgs 4sdmboggbadgwo
LMol Jglobgd  Fgmobbdgds, SMBOGHMYd0  gmzgem3zol  0bsMPRMbadb 99633990
bsHoLLOL Mo30L¥YBGOSL 5 07Jdob BodgoMdOL Fgliogsligdesc.?*

dgbdg, MBOGHMYOL o6 ooBbosm lex fori (L Mm@ FoGHYM0s MO LOTSMMW) s U
ofi393L 5@ gMbsGHOM 45050939BIOL, OMES Podmloygbgdgero LsdsGool JobssGlo 56
560 5305 RobLDBLIMOO. 5

IV. 56®0@®s70 Gmym®3 bsgMHmsdmmolim 0M®MoliodEos

LogOMSIMOOLM  SMBOEMSFI0 56O SOBYOMIL  MJowIMo  3mI3gEHIBEGHMM0  BmEXToL
50056M900LsM30L  LOZMEg WS, FoOMESE, 0L bs Rsomzserml Gos LodsMMEgdMHO3
0bbG®MB96GS©. 53 30MHMBIL 9J3L oYYm3b69d030 FgYR0: 0l FreEolbdmdl gHmgbmwo
396mb3qdmdol 009bEHOR0E0MIdOL 89degdemdsl, MHMIgelsi dogrwdl godmMoEbmls
gggws Ubgs, o3 by  obolobegzmml  vEbmm®o  356mbgdom, Gmamez gl bgds
B399 936030 0MOLEOJ(300L BoMywgddo.

50556539, MBS 5006086MU, BMA, LodHMEgLM 356MbIWIOWMBOIH Qs8MmBObsGY, 56
5OLYGOMBL HMOOGHMYO0L FdMFsz0 lex fori, IMLSTIOMEWOLASH AsBLB3939d0m. Fglsdsdols,
bsbolidom Mbs 500bodbmls, H®Md FHsMYIOL 56 Mol byl ols, M LssMBOOEBHMOIM O3S
MMM EIL Bsfomd®mog goblobm3zm Mo LadMmglm LsdsGMEom s bsfowmd®mog,
- b3 LadMmEglem LsdsMmmNEom.2

5MBOGMAS doBMbA> FOHMbIs, 90 AbEOZ, J00R60s, HMA Fodmlioygbgdgaro oym dbstgoms
d0g® Fgo0obbdgdmwo LodMmmEglc LsdsMmowo s, dgmMg FbEOgZ, sdmoygbs 939035600l
Lodmgowsdm BadOHmEgbm  396mb3gdmds, GmymMs "loi du lieu du siége de l'arbitrage"
(06030 FM570L 50 Y0LHTYMRGO LsdsMMo0).2

503560  9MHM3bmo  3OM39MOMwo  Halgdol  LodMsgwg,  M30LMs35©,  IBS
59939L 5MBIOGHMFHL LogMHMNITMMOLM bolosML, LEbYW MO, LE3OHM(39LM MZoELSBEOOLO;
@5 3MB0GHMIIOL LogMHMSTMMOLM boliosmo Fgbsdmbmbgdmwos a fortiori, vy TBSGYIOL 56
3M6Bg30000 03y 3Mb63MgGHIWo  3OMEIEOMo  LoLEYds, BsMsd  Fgdmoxgscywbgb
39905496905 LssBOEMgM {glgdol sGBgz30m.

2390 50vY-0mMI0L LsdsMMEoLs, MMIgEwoa 30LFagwrg 3Mogz5¢o fierol Fob s, s dMm30353wbgd gL, MMa
sbanog Fobbmgl s 83903500 LadsMmEOobs, MHMIgEdos 35bMM309wgd 3ModE03sl, J0vbgEsgzsw 0dobs, HmI
00300005, OMYMOE Hgs3m, 35LMbo 89356 MOl - S, MMIEd, OMYMO 309gbgdo BgBmzol wbmd
L5FoMMSEL? Jobo 0gbMMOMHIOO™? BJEHIODBY BMIMBOMGOOm LETIMME0BI s LOWELE? MMAMO Yo3bwo 9
L5350 ABLFIZEWMEO? HMPME Tsbfogars s3Mm3sG0s?“, Kaufimann-Kohler, G., The Arbitrator and the Law:
Does he/she Know it? Apply it? How? And a Few More Questions, Arbitration International, 2005, vol. 21, No. 4, 631.
2455000@Mogm  89000bb3gdol s3E™MbmMTos, d0bgzs 0d0Ls, MMI Bov-om®m30L 30639630500 o6 YofigMows,
b 00mgddol  LoygmzgEmomE 5005005 LagMmsdmn®mole  sMBOGMgdo. ob., T540W0ms©, 35)OML
1596059 MOLE L35 FOM LTl 3m3olool (UNICTRAL) dm@gurvymo 356mbols 99-16 dmberols 1-cwo 3mbd@o:
»005MVOEMSIM BGOOdMBoEL Ggmdos, gobloxml 153N 0MMHOLEOE0s, Fom FmMmol, bgdolidogMo LbsBogsMo
LOSMBOGMogM FgmobbIgdol sOLGdMBLS vy 653EZ0EMBLMD ©S35380MGVOm. 50 FoBbom, LOMDOEFMM
©smgdds, G@Igog bgerdn3evmgdols bsffowos, asbobomgds MMam®E bgudgztmegdol bbgs 306MmdJd0LYb
©50M2130090900 Fgmsbbdgds. LosMBdOGMogM GHMOdYBIEOL A5®HY39BH0wds, MM bgudg3MEgds ds00w0s,
1pso 1ure 56 ofj393LLosMVOGHMSM F9056bIGOOL B50I0EMBSL".

% De Ly, F., Friedman, M. W., Di Brozolo, L. G. R., ©3b5b. bsd6mdo 99-14 bg.

26 Rubino Sammartano, M., L'arbitrato Internazionale, 1989, 70.

?7Asling Trading Co. v. Gracia, 1954; 65bligbgdos, sbggg bogdgdo B.P. Exploration Company (Libia) v. Government of
the Arabic Republic of Libya, Copenhagen 10.10.1973, Revue de I'Arbitrage, 1980, 119.
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L59MSTMOOLM  BogsFMm  Zows@ol  (ICC) Fglgdls s  gemzbmmo  Ladmmaglm
3960mbIgdMdLsb  30300M0L  9MWOLYOMBS  OEILBEGHWOS  0F  LOIMBOGMOIM
39050943930 g3580, LoOE LBOSMBOGHMIIM 3ROl 130X MTMYIMdES dosBmbo . @y
0M9Bs8s, mIgedsz w3sLvbs LadOHMEgLM  396Mb3YOEIMBBMIB [gbgdol Tgmlodsdmdol
050M05bg ©99)bgdEn 959 RMAMBL 30MHZgOLOMZ0L Y30MOEJuMdOL doboFgdom. Tsb
909005, O™ O3B0l Lodmdosgm LadMHMEglm 3mEadbol BmyogMom Hallis s ICC-ol
Pobgdl  ImOOL 49633990 IOMEIOMOMWO  bH0MHYOOL  MoMdIBY  FGmLodsTMdOL
5MLYdMBIOL  BMbBY, BMSBowroMEmO  Bm®mIgdo  gobzmmzgbowo  oym  dbmermE oo
5Md0GHMO5900LOMZ0L.28

396mb3qdgd0, Lbgzoolbgs OML, LsgMMITMOOLM sMBDOEMIIOL 533500 bolosMOM
00™F)0m©b9b.>

1985 §ganls 5396030l 9960009390 Eo@gdol MBHgbsglids LolivdsMo™a s0bodbs®, GHmd
Lo5MBOEBMM BHEM0dMBIEO 56 56Ol s FgomFowo 3mb3Mg@E Mo gMm3bmwo LadMHmEglm
LMoL godmygbgdoll  FmzowgMdom, 96  gosBbos 35 YONGDS,  ASTIM MU
15399960 glgdol Asdmygbgds.

5Md0GMS50L dglobgd  396mbIdMdOL bofowrgdom o6 3mbB3M9BHYdS, M) OMYMO
b5 2obLOBOZIMMB 5HBOEHMYITS 2odMoygbgdgo LETsMMEPOL F0bssMLO, ogMsd SGLYOMIL

3961339990 4580bs3e0oldo 59 15 39bMbIYdM O 0E6.
9600-g6Om0  Jompsbo  Fo®Bmybowos  60Mwsbgdol  Lodmdswodm  LadMmglm

309dbol 1044-9 dberom,3! GMIgEog 0m3z5colobgdl LosMdOGHMIM GMm0dbswrols Jogm
W3bm®  BodoMmobg 0bxm®dszool dglsbgd 1968 erol g3em3meo  3mbzgbzoom
390035¢0b{i0b9dMwo Vb 356Mmbols oy bols 39Js60BTgdol A5dmygbgdsL.

30093 96000 Fomgsbos sbool Los®doGHEMgm sd@ob 27-g dmberols d9-2 3mbJGHo®? s
dgLsdg5 - 0bgEolol 1996 farols LssRdOGMsgM 5g&ob 34-g IMbeols 1-wo 39640 s 39-2 b)
J3930969&0.»

BICC-ob Lsgdgdo Ne4695/84 (Yearbook Commercial Arbitration, 1986, 149), Lsos®do@GEogm GEM0dwbowds ©@sfgcw,
63 LICC-0b §glgdol 3mb3myEHMwo s 83580m 56B360 3MMEgIEMOHMWO Ls30mbgdols, OH™MIWIdoE gbgds
LOSMBOGMIM BHOHO0dMBoEOL F9dsgbeMdal o bogdol FoMdmgdol sfggdsl, wYE30EMdEIS, d38MmMOoEbagl,
1596590MOLe 3BIOEOE FJ0sbbIGOBME ©5353d0MYd0M, dBEDBOOOL Lsdmgswsgm badMmagle 3mgdlol
1073-9 > 1074-9 329begd0l 36390996990 dnmbmgbgdol 3sdmygbgdsl, Hmdmgdog o6 dggbsdsdgds ICC-ob
PobgdL o, 99350, dgddboeros  dbmeme  jobs  dMIBowomGmo 96 Fos  MVOGHMOOL  BogM
259mboggbgdema*.

2%Von Mehren, A. T., International Commercial Arbitration and the Conflict of Laws, The American Review of
International Arbitration, 1992, vol. 3, 60. go(o 530Ls, LogMHTMOMmOLM JMTIH 0O SOBOEHMSHO, LYY MROM
09350, 3o9Mm0MBg35 M530L0 TM30JOWMDOM Yzges JMM36v9w0 LETsMMNEGOMOZ0 LOLEIBOLORE. BgEIas,
§o60m0d3s (39e3g ©obEo3wobs “selon une démarche caractéristique de la représentation de l'arbitrage admettant
'existence d'un ordre arbitral autonome®. ob. Gaillard, E., Aspects Philosophiques du Droit de 1'arbitrage International,
Recueil des Cours, 2008.

30 bygdgdo - Mitsubishi Motors Corporation (Japan) v. Soler Chrysler-Plymouth Inc. (U.S.), U.S. Supreme Court, 2 July
1985, (Yearbook Commercial Arbitration, 1986, vol. 11, 555): ,L5gHm53MObM Los@MdOGMOIM  GHOOdMBowO
39QJONME0s 56 3OOl d0gabOML 3:Mb63MgEMWo J399bgdol LodsHMNEWgdM0Z30 BMMBPPOL A5TmMYygbgdsls; 5dgsb
390m30b56g, ol o6 295Bb0s 30MI30MO  35EEIOIMDS, Jo9FoMMEML  Mo30b03g Halgdol  gsdmygbgdols
SMBOCOEMDS .

3160@gOsbgdol  Lsdmgdoamadm  Laddmiagbm  3mgduol  1044-9  dmbwoom,  ,dmmbmgbs  misbmgool
396mbIgdmdol Gqlobgd: 1. LssmDOGHMIM GHM0dMBIL MBEgds odgl, 30030l Mo0mbo bobsdoMmemls
539%M35M0L 06FYM396300L 9339Mmd0m, FmomMbmgml 0bxgm®mIsE0s, MrmymMa b 5ol 1968 ol 7 ogboll
@®bmbdo IO MEbmM@mo bMWD 0bRMOIs300l Tgbsbgd gz3mm3wmo 3mbzgbool d9-3 dmberdo
50b0odbMo. MogxMIsMY, oMy 00 dgdmbggzobs, MmELsg 0ao 900bbggl BmmbM3bols Mbsgwydzwme,
0bm3bsl ovym3bgdemog Ma®szbol 59 3mbzgbiool 9g-2 dmbado JomomgdYEr Bosdgb@Mml s 530l dglobgd
53Ymd0BgOL LooMBdOGMIIM BHEMOdMBI. 2. LEsEIOEHMIM GM0dMBIEl G32900s, gsBgHml LsdsMomowfsmdmgds
00 ©©79©Y, 1B F00LIBL 35LLBL EBBMMTo300L MMBdSBY Lo3MMIMO TrmbM3boL Tglobgd “.

32005600l LosMdoGMogm od@ob 27-g bsflomol 99-2 3560580l Jobggz0m: ,0v) LssmdOGMmagMm GM0dwbowo
000Bbg3L, H™I 93eM3o 3538060l 356MmbIEIBEMBdOL Ls30mMbBY 9HY39GOWIOOL B0 SEOIOIWOS,
Gomd AL ogagl  LETOgds  29IFYZ0AML  LOSEVOGHMIM O35, LOSMDOGMogM  BHMOdMBsEl  Fgdwos,
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96Hm369wo  356Mmbdgdmdol Abgsglo, 58 LOZOMBL LosMdOGMgM faligdo 56 gbgde.
093500,  DBMPOIOHMO  godmbsgerolo  FoMdmyqbowos,  Fogowoms©,  wmbombols
L59M05TMOOLM LOsMBIOGMIgIM LobsdsGmwml (LCIA) §qgbgdol 22-9 dmbewols 1-gen (iii) 39-
369330,%* LBHM3I3MWAoL Log5FMM 35¢BOL LOsMIOGHMIIM 0BLAEHOEGMGHOL 27-9 dxmberols 1-¢»
39964330* s ICC-ob HolgdoL 21-9 dxmbendo.36

g4m3z9e d900b393580, 306360930 30m0mgdgdol Bogargdmds dgodengds, Bsbszarqls
dbsMgms  9dBHozmdom. vy, ghoo  dbOO03, doHBg 08300005, MHMI TGOS
b9wd936gdsdo d903bglb BydolidogMo 0blEHMJ30s BssMdOGHMsgMm GH®M0dMbswols dogm
399mboY96989wwo  356Mb3YdMBdOL FobssMLOL ASBLEBOZMOL ABLMM(309wgdol dglobgd,
dgmeg dbMog, dgodergds Imbgl olg, MM LssMBdOGMgM 256bozol ML FBMIYIOTs
d900b6b3gdsl dosefomb, LogsM9MEME, BLsMBOGHMIM 3MgA00l bTsMGB0m s Folmsb
05659dOMIMdom.%

01935, 89365 MBOM IMBOEMObY0s, MM sMHBOEMYOTs Q9HY30G™Mb, M¥) Ormym®
©55Q0b6mb  259mLoggbgdgero  396mbIgdEMdol  Fobssdlo  Mo0odg  Fomomgdol  sb
15356068 gd™ s /56 8o gdgE0 EIHTMYOOL d5619T.

530 G9d0LsM30L J0b0 FGOME0 FoMIM Mo30LYBGdS boBL Migsdl 0dols, MHMA Jsbmbols
3990yggbg00Lsls bo®3z9bo 56 990dwgds, Bsomzoemb 1s3dsM0l Logdzw s, MMI bowy-0mE 30l
3063963001 obobdo,  dmbal  Los®dOGGMOgM  35ofY39B0wgdol  3bmdsHy 96
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M5 5 M58 bs olyAZzgd0s BMOdNMBETs 1935 S00ML 0b0EOsEH03ZS Bogd@IdoLs s Jsbmbol abisygbo™.
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dbseob Immbmgbom, B L3N 0bo30sEOZ0m, Fop®sd M0z Fgdmbggzsdo Tbmem TbaMggdolsmzol
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23965bMOE309wML 0bgmo gsdm33¢3900, HMIWGdOE LEsMdOGHMgM LolsdsMmemlb dogh Fgodegds dobbgmaro
0gdbgl 9MEoEgds 96 F0Bsbdgfimbows, dsm Mo, dgmdewos M) 96 s Mo FoMAWGOTO LosGIOGHMIM
LoLOBoMOEEML, OMT, MO30L0 060305GO30Mm, A9TMM3Z0ML  MHYW3s6GHMO  Logombgdo s $BodBgoo o
396mbo(gd)o o6  Lods®mmerol  bm®dgdo, GMIPDOE  Jodmboggbgdgos  Lso®doG®msgm  gmabbdgdolowdo,
LO5MBOGMgM FoMBMmgdoLsEBo s TBIMYMS FMMHOL 30l sSGLOLEIO®.

BLBM330dob 1o353MM 35e5EOL LOsMOOGMIM 0BLEOGMEOL 27-9 3MbEO: ,5MBOGMIM EHEOdWBTs Mbs
23590050930@™L Logddob s®Lgdomo Fbamyg 396mb(gd)om b Tbstgms Fgmebbdgdom ogbowo gbgdoom. 53335600
F9m0bbTgdol  sMMLYdMdOL Fgdmb3g3500, LOsMVOGHMIM BHMOdWBIO  #odmoygbgdl 3obmbl 6 LsdsGorerols
B®3ob, MHMIgebog ob yz3gaa®y dgbogg®olo doohbggl.

36JCC-ob §gligdol 21-9 dmbarols dobgz00m: ,[356. 1] Ibsc1xgd0 M530LvBIBO (1056, F9006bIBID LssMdOGHEMSz M
G000l ogH ©30L sMLGOOMSE J9FY39EHI® Fodmboygbgdgero bsds@meol beMdgdo Tglobgd. 53335600
F9m5bbgdol  5MHMLYdMOOL  Fgdmbgg3580, LosERDOGHMIM  BHGM0dMBIEO  §30m0ygbgdl  LdsMmeol  bmEILL,
6m39bsg Ggbogggmolo JooBbggl. [356. 2] LosmdoGMogm GM0dwbswo 0035¢olfiobgdl dbsmggdls dmeol
F9mobbagd Mo bgedg3megdol ©gdmeErgdgdl 85000 sMLYdMBdOLLL s BIPOLIOYIO MYEg36EMG LogsFMm
BRo0@gdgoL”.

%7Kaufmann-Kohler, G., ©sbsb. 6590m30 22-q bd., 533HMO0 3300035DmdL: ,,dbs69gods Mbs ©soa0bmb ©sz0lL
3MLOLOETO Q58MLYg6gdgE0o LETSOHMEOL Fobss®MLO. LEsMBOGHMM BHGMOdMBIEL 5J3L MR gdSTMLOEIGDY, og™sed
M5 39O, 39BbMM309ML 13MMIMO 33930 SLYMO FobsdMLOL OLOWYIBS. M) BHOOBdMBsWO 50
MRgds9MbOEgdsl 45800Yynbgdl, 3s8ob 96 Mbs Tobggl TboMgqdl TglodegdEMmds, 45539Mmb 339bEHMO
GHM0dbsrol Fogh gsbbmME0gwgdNIEo dm3gzwgzol d90agdbg. 0v) 3Mb3lMYEBHME Ls30bMb ©s35300MYdOM
259805496900 bEFSMMEOL F0bssMLO 3960 YOBEIDS, LdMHBOEHMIM BHGMOdMBIEL Wgegds 593, Fodmoygbml
31900 Ls300mbolEdo 5IBOLOYMO LaBsBMEOL Bra@Mds, HMIgELsE 030 Bsmzwol Lsmsbsm “. »Mgmm dg@oa,
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©OobL303WO0bgdOL 58 OBEWMYdST  OYPILEMES, BMI  VOMYOMEO  LoFIGOSS
LEOBbIOGHWO 96, M39gMILO, LEIOMDSTMMOLM 5MBOGHMIFOL 3OM(3900IMOL A9BgBolsmM30L.4!
U 3B ODBOE0S” 56 MBS 0gmb LOYMIOHODBO: LEYMMSAMOOLM SMBOEMIHO HoMmTMoybL
00 520, LOSE 9JBHOMMJd0 Foblbzsgadmwo HoOlmwosb H3wYd0sh s FMdomdgb
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59 335byBOOLOM, 930 YdJ0s  BogMMTMOOLM  30TIOEOO  SMBOFMSIOL
0900pamdo  0o30L90MgdJOOL  sdMYgMmGBs:  LosMdOGMegm 30090900 «mbs
39500350bobmb, MmI olobo  LsgmmsdmMobm  ©s393msb  ©353806MYOME  Ls3ombgdls
3960bos396 s bbb 396Mbol BaMToms 0bEIM3MYBHIE0L BogMHMETMMOLM 3MsgdE0o30l
035WMNIHYO300s6 s,  M30639wgl  gmzeobs,  Mbs  BosboFmb  Tbsgos  bgodsls
3oJLoToMO 493w gbs.  DBMAXIO,  9MBOGMIIOL  Mo30LMBEGds - @,  FgLsdSTOLS,
LooMdOGMOgm  mdboErmds - 30093 MBOM JmEOL JoOL. ToOms3, v FHsMYIdO
90056005396 LogOOM LogMHMTMOHOLM 300090 3M5dBH0IOL, SMBOGHEMIOL Fgwyde0s0 6
MBS 49050Y30@™b 9.§. lex mercatoria-o dmzmeo Hgbgdol 4s9mygbgds.+2

30093  9OHmo  bobyslolbdgwo  sb3gBHos,  OMI  L0M30FGHMYABs  2odmboygbgdgaro
396mb3gdmdol Gobso®lol oagbol (309 MdoLLL MbEs A90mM35¢oLfobMb, ®mI
96O™m36mmo  LobodoOmErmgdol doge  39bmbol Fobss®lol sygbol Halgdo o6 sl

38The New York Arbitration Convention on the Recognition and Enforcement of Foreign Arbitral Awards, New York,
10 June 1958, bgwdobsfzomdos 390-339M@by:  <http://www.newyorkconvention.org/>. 35650369 o
245059m{jdgdmos 16.06.2018.

39Carbone, S. M., Tura novit curia e arbitrato commerciale internazionale, Rivista di Diritto Internazionale Privato e
Processuale, 2010, No. 2, 353.

4 Kaufmann-Kohler, G., Globalization of Arbitral Procedure, Vanderbilt Journal of Transnational Law, 2003, vol. 36.2,
1331.

41538 b30mbBY MBROM 3Mb3GYBHWEs ob. Baum, A., Reconciling Anglo-Saxon and Civil Law procedure: the Path to a
Procedural Jex arbitrationis, Law of International Business and Dispute Settlement in the 21 Century, Liber amicorum
Karl-Heinz Backstiegel, Koln, 2001, 21; Boris, C., The Reconciliation of Conflicts Between Common Law and Civil Law
Principles in the Arbitration Process, Frommel, S. N., Rider, B. A. K., Conflicting Legal Cultures in Commercial
Arbitration, The Hague, 1999, 1; Caldwell, S, Arbitration Procedures: Harmonisation of Basic Notions: Differing
Approaches, Globalization and Harmonization of the Basic Notions in International Arbitration, IFCAI Conference,
Honk Kong International Arbitration Centre, 1996, 101.

42 Lex mercatoria-lb 9gbobgd ob. Gaillard, E., Thirty Years of lex mercatoria: Towards the Selective Application of
Transnational rules, ICSID Review — Foreign Investment Law Journal, October 1995, Vol. 10, issue 2, 208.
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©59YMHBMD 4509mbo@og 3019BMA330goL 4.
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d9dmbggzsdo 30, iura novit arbiter 3G0ob3o3ol dmgdggds 396 Bs0om3wgds LOMWSE
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OIS, SODOGOMS BIOMM EOLIMY305 IBS B BLEIL X JOMZ960 LsTsONEIGBGOZ0
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9memEbyemdgdol 9gbwm3s.

96930L 36396300l 39-9.1 IMbarols (d) J393mbJEH0* MHBOWb3gEymal Tbscmggdolsmazol
99L53gBWMAISL 0530560  3mBoEos (b oLdMMME  M53056m0 5O MTGBEBHJOOM)

4$Recommendation No. 4, Resolution No. 6/2008, Conference of the International Law Association in Rio de Janeiro,
2008, ob. 9g-14 L.

4 Carbone, S. M., ©3bsb. bsdOmdo, 38-9 ld.

#Ex pluribus, Lew, J. D. M., Achieving the dream: Autonomous Arbitration, Arbitration International, 2006, 179.

4 De Ly, F., Friedman, M. W., Di Brozolo, L. G. R., ©©sbsb. 6596m30 09-14 .

47 Carbone, S. M., @sbsb. 653G™30, 38-9 L., 360.

48 Borroni, A., @sbob. bsdMmdo, 39-20 L.

4 996930l 3mb39b3o0l 89-9.1 dmbeol (d) J39349bdBHo: L[...] 39bboEzol PPy  FsdyMBMdOL
554969096 Ibstgl [...JubZs3MsE 9 Fggdenm MH30L0 3MBoEoolL  FoMaabs®; asglbos LogMMSTMMOlim
30396300 5Md0GHMS70b dgbsbgd UNCITRAL-0ol dm@yarvy@o 3s6mbols dg-18 dmbero: ,,dbsMggdl 0sbolifjm®s
b5 Img3yMsb s Mmommgmen Fbstgl Mbs dogEgl 0e30L0 3MBOEOOL Fo@Bmygbols LMo FglsdegdaMdS®;
sbg3g ICC-ob fgbgdol 22-9 Imberols dg-4 3196JE0: ,»BgdoLA0gM Fgdmbgg3s0, LosMdOBHMIM GHEM0dBswds Mbos
00mgddgomlb  BsdsMmEosbo© ©s 3039MIdmgdEE ©s MBOMBIgEYmL, GMmI mommger dbstgl  3dmbogl
3™bogH o Ggbsdegdamds, Fomdmapobml msgzolo d3mbogos®.
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9b5Mmy0Mo, 990degds, MM LogMHmsdmMOLMm SMBOGHMOL BIGMRAWgddo Jura novit
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2016 Hgeb 350m0DoL Losdgusom LolsdsMmEMA gosrdds ICC-ob (2014 Herob 29 s330LEH ML)
3905093930905 bogddgbg Republic of Madagascar v. De Sutter P. et al, 5056 Loos®do@®ogm
GM0dbseds 5300 9OY39G0Wgds OsRdbs BsdsMmEWgdMmOg IL3Z36dL, MMIgwoi 96
ogm §o03magbowo dbsMggdol doghH s oo o6 809390 FgusdEgdemds, FoMdmgoyobsom
05305600 99bg)egd9d0.3!

50 25050939B0WdSL 96 459b39305 Log®mabagmol LolsdsMomemgdols dogH 3s659¢g
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00@omEbgb iura novit arbiter-olb 3M063030L FgbOME3oLs S KJOMZB0 LOTSMMEGOMOZ0
3OMEIMOOL  06GBLoMMs©  ©E3530:  3560DOL  LosdgmoEom  LobsdsMmemd  Lygdgdo
Gouvernement de la République Arabe d'Egypte et al. v. Malicorp Ltd.52 s bag@sbagmols «1bgboglds
LolodoMmemd bsddgdo Overseas Mining Investment Ltd. v. Commercial Carribean Niquel,
05gdub0do Mo  ABsGO  OFOMs  gX0dMJI0MMIOL  3M0BE03oL  3sdobs3 30, OMEILLS3
LGB0 GHM7M BHM0dMbsols Boge motu proprio (59mFH00 LEGsOHMNEIIMOZ30 LOZoMbdO 56 Oy™m
M9oMo@ 3B IZMYBHg0, Mo@sb "si les arbitres n'ont effectivement pas 1'obligation de

0 Tunik, D. E., Default Proceedings in International Commercial Arbitration, International Arbitration Law Review,
vol. I, issue 2, 1998, 90.

51Cour d'Appel de Paris, Pole 1 — Chambre 1, Arrét du 15 mars 2016, R.G. No. 14/19164, bgedolasfzcomdos 3go-
3390©0%g: <https://www.italaw.com/sites/default/files/case-documents/italaw7208.pdf>. 3565136950 gosdmfogos:
16.06.2018.

2Cour d'Appel de Paris, Arrét du 19 juin 2008, R.G. No. 06/17901 bgdolsfizomdos 390-3390@BY:
<https://www.legifrance.gouv.fr/affichJuriJudi.do?id Texte=JURITEXT000019225667>. +135653b9ao  2500500{dos:
16.06.2018.
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soumettre au préalable leur motivation a une discussion contraddictoire, ils doivent cependant
respecter le principe de la contradiction".>
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L530MbgdDBY, 9MOsMPWMOos TbMEMmE FgHBOMENEo ToLIESO0m. BMYOWI, Iura novit curia-ls
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Edoardo Gandini'

lura novit arbiter in International Disputes: How to Prevent Unforeceable Legal Findings
Abstract

If ever there was a globalized world, we are experiencing it! In this fervently interconnected and
accelerated world, the main purpose of companies and businessmen is to continue their business.

In such a context, ruled by the “business as usual”’, arbitration increasingly appears to be a
certainly less traumatic way of resolving a dispute and then an ideal comfort neutral room for
players from different countries and with distant backgrounds.

However, its attractive nature of the private process must be combined with the jurisdictional
functions that the arbitrators have to accomplish anyhow.

The balance between these two factors (namely, the substantially private nature of the arbitral
process and the jurisdictional role of the arbitrators) will lead to the result, positive or negative, of
this choice made by the parties.

For these reasons, they should have all the skills to build, with the precious support of their
lawyers, a valuable product.

This short article aims at highlighting the role of the principle “;jura novit curia’ in the modern
international arbitration, since the election of the applicable law, as well as its ascertainment, are
two of the most challenging tasks for the arbitrators to deliver a satisfactory service.

I. Introduction

The principle jura novit curia literally means "the judge knows the law".? Certainly, this concept
evolves from another and more ancient rule according to which the judge must apply the law ex
officio: “da mihi facto dabo tibi jus’ 3

According to Vinnio, the expression fura novit curia was born accidentally in Gaul, when a judge,
tired of a lawyers' long legal disquisition, exclaimed: "venite ad factum, curia novit ius!'*

In the modern processual context, the adage iura novit curia is universally recognized concerning
the Jex fori.

According to legal scholars®, today the judge should be erudite, since his duty to know the law is
inherent to the function of deciding a dispute.

! Edoardo Gandiniis a civil lawyer in Italy. He worked as legal advisor for the European Commission and for some
American, European and African NGOs. He graduated in Law at the University of Pavia and earned a Master in
International Cooperation at ISPI, Milan.

2As it will be observed infra “This formula makes a lot of sense when it concerns domestic law. It might be less obvious
when the formula refers to foreign law. This is a very sensitive issue for the international arbitrator who has no Jex
for?’. Rubino Sammartano, M., International Arbitration Law and Practice, third edition, 2014, 684.

3Which could be rephrased as "give me the facts and I will give you the law", translation of this author.

4Melendo, S. S., El Juez y el Derecho, Ediciones ]uridicas Europa—América, Buenos Aires, 1957. The author, however,
warns about the judge who interrupts the lawyers: it could be nothing more than a fantasy, as the legal principles were

not born in a moment but were expressions of slower processing.
5 Franchi, G., La Perizia Civile, Padova, 1959, 107.
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The topic of the discussion inevitably moves to the axis novisse-noscere, namely wondering if the
judge always must know the law or if his duty consists also in reaching this knowledge.

In the effective law-in-action practice, this question arises whenever the judge finds himself
dealing with a body of rules unknown to him — not an infrequent situation.

In these cases, the legal interpreter, like a historian, should make use of all available means to
ascertain the content of the law.®

Certainly, every legal system disciplines, in its way, how the judge may acquire the knowledge of
the body of rules that should govern the case.

However, concerning domestic legislation, the iura novit curia leads to the conclusion that the
judge is free to and should endeavor to ascertain the content of the law, even if he does not have
the concrete cognition of the relevant rules required to resolve the dispute.

I1. Civil law and Common law: two distinct approaches concerning foreign law

The situation is more heterogeneous if a dispute includes any connecting factor with another legal
system and this, due to so-called conflict of laws rules, leads to the application of foreign law.”

Indeed, the legal systems, that traditionally imply different approaches, like, for example, the
distinction between civil law and common law Countries, usually arrive at different answers to
the question of whether the judge could or even should ascertain the content and so apply the
foreign law ex officio.

From the civil law perspective, the Courts have the power to determine the content of the foreign
body of rules and to apply it motu proprio, regardless of the initiative of the parties; while within
the common law tradition, the first step of the parties is required and, thus, they will have to give
evidence also of the content of the alien legislation exactly as they should prove the fact.

In other words, the civi/ law tradition deems that the rules of conflict which refer to foreign
regulations are able to integrate them within its own legal system; instead, on the other hand, the
common law tradition considers the identification of the law of a foreign country as a mere
quaestio facti8

Indeed, through a short comparative analysis, it is easy to determine, for example, that in
Germany both legal literature and Courts' decisions agreed upon considering the foreign law as a
quaestio iuris. Article 293 of the German Code of civil procedure® implies the full application of
the iura novit curia and, consequently, the duty for the Court to determine the content of the
foreign law sua sponte.

¢ Calamandrei, P, 1l giudice e lo storico, Studi sul processo civile, 33. According to the Author, the principle iura novit
curia does not only mean that the judge, as public officer, has the duty to know the law even if the parties ignore or
misunderstand it, but also means that he has, like any private citizen, the power to implement, even outside the
proceedings, all the means of research that a scholar may use to reach the knowledge of the law in force.

7 Wisniewski, C., Zieliriska, A., Who should Know the Law: The Arbitrators or the Parties? Kluwer Arbitration Blog, 3
October 2016.

8 Mosconi, F.,Campiglio, C., Diritto Internazionale Privato, 2006, Utet Giuridica, 173.

?Section 293 of German ZPO states that: “The laws applicable in another state, customary laws, and the statutes must be
proven only insofar as the court is not aware of them. In making inquiries as regards these rules of law, the court is not
restricted to the proof produced by the parties in the form of supporting documents; it has the authority to use sources
of reference as well, and to issue the required orders for such use”.
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Assessing the applicable foreign law as a “rule of law”1?, Article 293 of the German Code shows a
clear distinction between the foreign law and the simple facts of the dispute.

In Switzerland, Article 16 of private international Law reveals that the principle jura novit curia
is fully applicable.!!

In Italy, with respect to the foreign law, it is Article 14 of the Private International Law!? that
gives legal force to the iura novit curia: hence, the Courts are compelled to point out and to apply
the applicable foreign rule exactly as it was a national one, and, therefore, it does not lose its own
nature of a matter of law.!3

Within the common law tradition the situation is reversed and the foreign law is a question of
fact to be proven by the parties.!* In other words, the 7ura novit curia does not encompass foreign
law?®> and if one of the parties bases its thesis on an alien body of rules, it also has the burden of
proof as any other fact-finding issue.!¢

Therefore, it is possible to state that in the common law tradition, the foreign law is treated as an
adjudicative rather than legislative fact. In other words, it is considered as a fact, the
ascertainment of which is necessary for the adjudication of only the particular dispute between
the litigating parties.!”

III. From iura novit curia to iura novit arbiter

Moving now to the heart of this short essay, the questions that arise are: is the rule jura novit
curia suitable to play its role within the scenario of international commercial arbitration? And, if
yes, to what may be the extent of jura novit arbiter?

First, we ought to bear in mind that what the law represents for the arbitrator may be very
different than what it represents for the judge'®: domestic rules about the determination of the
applicable law are not necessarily suitable for international arbitration and this is inferable by
analysing some of the main differences between the positions of the arbitrators and those of the
judges.?®

10T jterally: rechtsnormen.

lArticle 16 of Swiss Private International Law [Code] says: “The contents of the foreign law shall be established by the
authority of its own motion. For this purpose, the cooperationof the parties may be requested. In matters involving an
economic interest, the task of establishing foreign law may be assigned to the parties®. See also Bryant, A. C., Foreign
Law as Legislative Fact in Constitutional Cases, BYU L. Rev. 1005 2011.

12Law No. 218 of 31 May 1995.

13 Mosconi, F., Campiglio, C., supra note 7, 174.

4 Waincymer, J., International Arbitration and the Duty to Know the Law, Journal of International Arbitration, 2011,
vol. 28, issue 3.

5 De Ly, F., Friedman, M. W., Di Brozolo, L. G. R., Ascertaining the Contents of the Applicable Law in International
Commercial Arbitration", International Law Association, Commitee on International Commercial Arbitration, Report
for the Biennal Conference in Rio de Janeiro, 2008, 17. Available in Arbitration International, vol. 26, issue 2, 1 June
2010.

16 For a historical review of this rule, see Sommerich, O. C,, Busch, B., The Expert Witness and the Proof of Foreign
Law, 38 Cornell L.Q. 125, 1953, 127-128.

17 Rotem, Y., Foreign Law as a Distinctive Fact — To Whom Should the Burden of Proof be Assigned, Chigago Journal of
International Law, vol. 14, No. 2, 2014, article 8, 629. See also Born, G., International Commercial Arbitration —
Commentary and Materials, New York, 2006.

18 Mayer, P., Reflections on the International Arbitrator's Duty to Apply the Law, LCIA Arbitration International, 2001,
vol. 17, No. 3, 236.

De Ly, F., Friedman, M. W., Di Brozolo, L. G. R., supra note 14.
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First of all, the decision-making power of the arbitrator, a real judex privatus, stems from a
specific consensus among the parties who choose to devolve the (future) dispute to arbitration
rather than to national courts.?

Moreover, the nature of (international commercial) arbitration strongly emphasizes the autonomy
of the parties; on the other hand, the arbitration clause may be pinpointed as a contract in the
contract and, certainly, herein it is not necessary to refer to the discipline of the contractual
autonomy of the parties.?!

Due to this wide autonomy, the contractual parties are also free to choose the applicable law to
the same contract.

But what happens if, not an uncommon case, the parties do not intend to make — or fail in the
attempt — a choice?

The opinion of those who excluded the relevance of the iura novit curia in international
arbitration?? nowadays is less supported and both legal scholars and jurisprudence are inclined to
considering this principle functioning also in the international arbitration context.

Secondly, State courts have precise rules concerning the identification of the applicable body of
rules and the ascertainment of its content; the judge is bound by his own system of private
international law, either in case of choice made by the parties or in case of no choice.

Conversely, in the sphere of international arbitration, in many cases arbitrators have the task of
electing the applicable law within a number of different ones in competition with each other.
Besides, international arbitrators are often called upon to apply laws different than the one in
which they are professionally qualified and usually practice.?®

It would be possible to argue that arbitrators are also bound, in case of choice made by the parties,
for what concerns the identification of the applicable law.

However, even in the cases in which they face an electing applicable law clause, arbitrators
always preserve a certain amount of freedom to assess the validity of that clause.?

2In the ambit of international trade, it is widely recognized that arbitration presents significant pros such as, for
example: speed, flexibility, wide autonomy, confidentiality.

21About the contract and the due respect for the autonomy of the parties, see Borroni, A., Neo-Contractualism and
Comparative Law, published for the Essays in Honor of Sau/ Litvinoff's, (ed.), Moreteau, Romanach, Zuppi, 2008, 431.
In the opinion of the Author, already the “classical contract theory was organised around the will theory of contract,
which held that a contract represents an expression of the will of the contracting parties and for that reason should be
respected and enforced” as well as, after the evolution of the patterns of business relationships, also with the
neoclassical thory of contract, the agreement between the parties deserves the same respect.

22See Derains, Y., Observations, Revue de l'arbitrage, 1998, 711: "I'adage iura novit curia n'a pas de place en matiére
d'arbitrage et surtout en matiére d'arbitrage international".

23“Reflecting back on the cases in which I have been involved as an arbitrator, and certainly forgetting some of them, I
realized that I have resolved disputes under German, French, Polish, Hungarian, Portuguese, Greek, Turkish, Lebanes,
Egyptian, Tunisia, Moroccan, Sudanese, Liberian, Korean, Thai, Argentinean, Colombian, Venezuelan, Illinois, New
York... and Swiss law. Do I know these laws? Except for New York law, which I learned many years ago and would not
pretend to know now, and Swiss law, which I practise, although not often as you see, the answer is clearly no. So how
did I apply a law unknown to me? By ignoring it? By focusing on the facts end the equities? How did I become educated
in law? How did counsel teach me?" Kaufinann-Kohler, G., The Arbitrator and the Law: Does he/she Know it? Apply
it? How? And a Few More Questions, Arbitration International, 2005, vol. 21, No. 4, 631.

24 The autonomy of the arbitration clause, even if it was not implemented in the New York Convention, is now almost
universally recognized in international arbitration. See, for example, Article 16, par. 1, of Uncitral Model Law: "The
arbitral tribunal may rule on its own jurisdiction, including any objections with respect to the existence or validity of
the arbitration agreement. For that purpose, an arbitration clause which forms part of a contract shall be treated as an
agreement independent of the other terms of the contract. A decision by the arbitral tribunal that the contract is null
and void shall not entail ipso iure the invalidity of the arbitration clause".
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Thirdly, arbitrators do not have a /ex fori (at least regarding the substantive law) and this leads to
alternative solutions if the content of the applicable law is not easily ascertainable.?

IV. The arbitration as an international jurisdiction

Within the international arbitration there is no room for recognizing a real competent forum and,
indeed, it is to be considered an a-domestic instrument. This condition has an immediate consequence:
it implies the impossibility of identifying a national law able to exclude all the other ones, which
should be defined as foreign laws as it happens within the ordinary jurisdiction.

Furthermore, it also should be noted that, even concerning the procedural law, there is no a Jex fors
that binds the arbitrators like the judge. Hence, it should be emphasized that there is nothing to
prevent the parties from deciding that the arbitration is governed partly by a certain procedural law
and partly by another procedural law.26

Arbitrator Mr. Phyton, on the one hand, considered to be applicable the procedural law agreed upon
by the parties, and, on the other, applied the Swiss civil procedure law because "loi du lieu du siege de
l'arbitrage".?”

Such a multiplicity of applicable national procedural rules should, in itself, confer internationality to
arbitration, precisely from the procedural perspective. And the international nature of arbitration
subsists, a fortiors, if the parties have not referred to any particular procedural system, but have
restricted to electing as applicable an arbitral regulation.

The non-linking of the ICC Regulation to a national procedural law has been affirmed in the award in
which the chairman of the arbitration panel Mr. ]J. De Aréchaga, responding to the plea of non-
compliance of the Regulation with the national procedural law, raised with the aim of making the
second one prevailing, he argued that, since there is an incompatibility between some of the rules of
the Brazilian Code of civil procedure and the ICC Regulation concerning some procedural issues, the
Brazilian provisions were intended exclusively for domestic arbitrations.?

Legislators have, at different times, embraced this nature of international arbitration.?’

In 1985 the Supreme Court of the United States pointed out®® that an arbitral tribunal, having no
particular duties binding it to the application of a specific national procedural law, has no obligation to
justify the application of its own regulation.

The pieces of legislation about arbitration do not specify how the arbitrators should ascertain the
content of the applicable law, but there are some exceptions to this legislative silence.

% De Ly, F., Friedman, M. W., Di Brozolo, L. G. R., supra note 14.

26Sammartano, R. M., L'arbitrato Internazionale, 198/79, 70.

27 Asling Trading Co. v. Gracia, 1954; mentioned also in the award B.P. Exploration Company (Libia) v. Government of
the Arabic Republic of Libya, Copenhagen 10.10.1973, Revue de I'Arbitrage, 1980, 119.

28In the case ICC No. 4695/84, Yearbook Commercial Arbitration, 1986, 149, the arbitral tribunal wrote that "The specific and
the explicit choice of the ICC Rules in respect of those procedural matters which concern the constitution of the arbitral
tribunal and the initiation of proceedings, necessarily excludes, in respect of an international commercial contract, the
application of certain procedural requirements contained in arts. 1073 and 1074 of the Brazilian Code of Civil Procedure,
which are incompatible with the ICC Rules and were obviously designed to apply only to purely Brazilian or domestic
arbitrations".

2 Von Mehren, A. T, International Commercial Arbitration and the Conflict of Laws, The American Review of
International Arbitration, 1992, vol. 3, 60. Furthermore, international commercial arbitration has become increasingly
distinguished by its independence from every national legal systems. Consequently, the existence of its own discipline
emerged “selon une démarche caractéristique de la représentation de l'arbitrage admettant l'existence d'un ordre
arbitral autonome®. See Gaillard, E., Aspects Philosophiques du Droit de l'arbitrage International, Recueil des Cours,
2008.

30 In the case Mitsubishi Motors Corporation (Japan) v. Soler Chrysler-Plymouth Inc. (U.S.), U.S. Supreme Court, 2 July
1985, (Yearbook Commercial Arbitration, 1986, vol. 11, 555): "The international arbitration tribunal owes no prior
allegiance to the legal norms of particular states; hence, it has no direct obligation to vindicate their statutory dictates".
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One of these is represented by Article 1044 of the Dutch Code of Civil Procedure3! which
envisages the recourse by the arbitral tribunal to the mechanisms for ascertaining the foreign law
provided for by the European Convention on Information on Foreign Law of 1968.

Another one is Section 27, par. 2, of the Danish Arbitration Act3? and a third is Article 34, par. 1
and 2. lett. (g), of the 1996 English Arbitration Act.?

Like national laws, also arbitral regulations do not dwell on this issue. However, some exceptions
are represented, for example, by Article 22, par. 1, (iii), of LCIA Rules 34, by Article 27, par. 1, of
the Arbitration Institute of the Stockholm Chamber of Commerce® and by Article 21 of ICC
Rules?®.

Anyway, the lack of specific indications may be replaced by the activity of the parties. If, on the
one hand, it is highly infrequent that the parties include in the contract any instructions about
how the arbitral tribunal will have to proceed with the determination of the content of the
applicable law, on the other, it may happen that the parties come to an agreement during the
arbitration proceedings, perhaps with the help and cooperation of the arbitral panel.?”

However, it is much more likely that the arbitrators decide how to ascertain the content of the
applicable law without any indication or legislative and/or regulatory aid.

The wide freedom granted to arbitrators highlights that a fault in the application of the law might
not be deemed a sufficient reason to deny recognition or enforcement of an award according to

31Article 1044 of the Dutch Code of Civil Procedure states that: “Request for information on foreign law: 1. The arbitral
tribunal may, through the intervention of the President of the District Court at The Hague, ask for information as
mentioned in article 3 of the European Convention on Information on Foreign Law, concluded in London, 7 June 1968.
The President shall unless he considers the request to be without merit, send the request without delay to the agency
mentioned in article 2 of said Convention and notify the arbitral tribunal thereof. 2. The arbitral tribunal may suspend
the proceedings until the day on which it has received the answer to its request for information".

32Section 27, par. 2, of the Danish Arbitration Act says: “If the arbitral tribunal considers that a decision on a question of
European Union law is necessary to enable it to make an award, the arbitral tribunal may request the courts to request
the Court of Justice of the European Communities to give a ruling thereon".

3Article 34 of the 1996 English Arbitration Act states that: “[par. 1] It shall be for the tribunal to decide all procedural
and evidential matters, subject to the right of the parties to agree any matter. [par. 2] Procedural and evidential matters
include [lett. (g)] whether and to what extent the tribunal should itself take the initiative in ascertaining the facts and
the law".

34Article 22 of LCIA Rules: “[par. 1] The arbitral tribunal shall have the power, upon the application of any party or
upon its own initiative, but in either case only after giving the parties a reasonable opportunity to state their views [...]
the arbitral tribunal may decide [lett. (c)] to conduct such enquiries as may appear to the arbitral tribunal to be
necessary or expedient, including whether and to what extent the arbitral tribunal should itself take the initiative in
identifying relevant issues and ascertaining relevant facts and the law(s) or rules of law applicable to the arbitration
agreement, the arbitration and the merits of the parties' dispute".

3 Article 27 of the Arbitration Institute of the Stockholm Chamber of Commerce: “The arbitral tribunal shall decide the
merits of the dispute on the basis of the law(s) or rules of law agreed upon by the parties. In the absence of such
agreement, the arbitral tribunal shall apply the law or rules of law that it considers most appropriate".

36Article 21 of ICC Rules says: “[par. 1] The parties shall be free to agree upon the rules of law to be applied by the
arbitral tribunal to the merits of the dispute. In the absence of any such agreement, the arbitral tribunal shall apply the
rules of law which it determines to be appropriate. [par. 2] The arbitral tribunal shall take into account of the provisions
of the contract, if any, between the parties and of any relevant trade usages".

%7 Kaufmann-Kohler, G., supra note 22, Author suggests: "The parties shall establish the content of the law applicable to
the merits. The arbitral tribunal shall have the power, but not the obligation, to conduct its own research to establish
such content. If it makes use of such power, the tribunal shall give the parties an opportunity to comment on the results
of the tribunal's research. If the content of the applicable law is not established with respect to a specific issue, the
arbitral tribunal is empowered to apply to such issue any rule of law it deems appropriate". Furthermore, it may always
happen that the parties, when ascertaining the content of the applicable law is difficult, decide to adjust their
agreement.
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the New York Convention.?® Hence, an award will be hardly questionable simply because the
arbitral panel erred in ascertaining the contents of the applicable law.

Therefore, trying to answer if the referee should know the law (or, "iura novit arbiter?'), it should
be considered that the arbitrators are entrusted with the power-duty to ascertain the contents of
the applicable law, as, moreover, it seems, for example, confirmed by the same provisions
regarding the applicable law to contractual obligations (i.e., Rome I) albeit within the limits
referred to in Article 1, paragraph 3, of Regulation (EC) no. 593/2008.

Whence, considering the logic of the procedure and the structure of the arbitration syllogism, it is
excluded that the content of the law may be equated with a factual issue.*

Besides, in recent decades we have witnessed a powerful harmonizing wave in different
Countries, describable as "globalization of arbitration".® It evolves with the New York
Convention and went ahead with UNCITRAL Arbitration Rules, the Model Law, the regulation
of many arbitration institutions and various relevant national laws.

This convergence of disciplines has proved to be a valuable tool for the appearance of a standard
or, better, an international arbitration procedure.*! This "globalization" should not surprise:
international arbitration represents a place where actors with distant backgrounds meet and work
with the common purpose of resolving a dispute.

From this perspective, highlighting a further peculiarity of international commercial arbitration is
required: arbitration panels ought to bear in mind that they are dealing with international disputes
and interpret the rule of law also in light of international practice and, above all, give the maximum
possible effect to the intentions of the parties. Sometimes, the freedom of arbitrators — and,
consequently, the flexibility of arbitration — goes even further. Indeed, if the parties have referred to
the common international commercial practice, the arbitrators may or should also decide to apply the
rules included in the so-called Jex mercatoria*?

Another aspect to be underlined is that "arbitrators attempting to ascertain the contents of
applicable law should bear in mind that the rules governing the ascertainment of the contents of
law by national courts are not necessarily suitable for arbitration [...] in particular, arbitrators
should not rely on unexpressed presumption(s]".*3

Among these, for example, if it was not possible to ascertain the content of the applicable law, then it
will not be extended to the arbitration the presumption of identity of such content with those of the

38The New York Arbitration Convention on the Recognition and Enforcement of Foreign Arbitral Awards, New York,
10 June 1958, available at <http://www.newyorkconvention.org/>. Last visited: 16.06.2018.

39Carbone, S. M., Iura novit curia e arbitrato commerciale internazionale, Rivista di Diritto Internazionale Privato e
Processuale, 2010, No. 2, 353.

4 Kaufmann-Kohler, G., Globalization of Arbitral Procedure, Vanderbilt Journal of Transnational Law, 2003, vol. 36.2,
1331.

40n this topic, in particular, see: Baum, A., Reconciling Anglo-Saxon and Civil Law procedure: the Path to a
Procedural lex arbitrationis, Law of International Business and Dispute Settlement in the 21 Century, Liber amicorum
Karl-Heinz Backstiegel, Koln, 2001, 21; Boris, C., The Reconciliation of Conflicts Between Common Law and Civil Law
Principles in the Arbitration Process, Frommel, S. N, Rider, B. A. K., Conflicting Legal Cultures in Commercial
Arbitration, The Hague, 1999, 1; Caldwell, S, Arbitration Procedures: Harmonisation of Basic Notions: Differing
Approaches, Globalization and Harmonization of the Basic Notions in International Arbitration, IFCAI Conference,
Honk Kong International Arbitration Centre, 1996, 101.

“2About lex mercatoria, see Gaillard, E., Thirty Years of lex mercatoria: Towards the Selective Application of
Transnational rules, ICSID Review — Foreign Investment Law Journal, October 1995, Vol. 10, issue 2, 208.
$Recommendation No. 4, Resolution No. 6/2008, Conference of the International Law Association in Rio de Janeiro,
2008, see supra footnote no. 14.
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lex for: and this is due to the crucial reason that, as already mentioned, in international commercial
arbitration there is no foreign law and there is no a real and effective jurisdiction able to exclude any
possible connection with a national legal system.**

In those cases, the motto jura novit arbiter allows the arbitrators to apply ex officio the principles and
rules usually arisen in the ambit of the /ex mercatoria "selon une démarche caractéristique de la
représentation de l'arbitrage admettant l'existence d'un ordre arbitral autonome".#>

V. The balance between the applicable law and legal findings raised motu proprio by the arbitrators

Even though great flexibility is granted to the arbitrators for the determination of the content of
the applicable law, it is to be remarked that this power could be strengthened or circumscribed
with a clear and precise agreement of the parties.

However, as already mentioned and as noted during the International Law Association
Conference®, the parties are hardly inclined to include precise recommendations and instructions
about how the arbitration panel will have to ascertain the content of the specific rules and/or the
discipline concretely applicable to the dispute.?’

Indeed, the attitude of businessmen is usually more focused on the strictly economic clauses, such
as, for example, the price, the quantity, quality and delivery of goods, rather than on the legal
elements.*

Nevertheless, even without an (accurate) electio iuris made by the parties, the effects of the
principle jura novit arbiter cannot be considered to be entirely devoid of limits.

Indeed, the arbitrators' wide discretion should be balanced with the general principle of due
process, as well as the ensuing limit of no surprise.

Article 9.1, lett. (b), of the Geneva Convention*’ guarantees the parties the opportunity to present
their own cases (i.e., to support their reasons) within the arbitral proceedings: in other words, the
arbitration panel should not surprise a party (or the parties) by applying ex officio a provision to
which the parties have not referred to or, anyway, unpredictable and unforeseeable.

Therefore, if the arbitral tribunal considers that the dispute should be decided through legal
findings and/or by applying rules different than those invoked by the parties, then it ought to
inform the parties to avoid surprising them.>

These situations may arise, for example, when and if the arbitrators deem that the dispute should
not be decided in accordance with the provisions of the contract or with the law chosen by the
parties, but on the basis of a totally different body of rules: the principle of due process requires
that the arbitral tribunal notify the parties and give them full chance to present their reasons.

Similarly, it could happen that, due to the peculiar perspective of iura novit curia within the
international arbitration, the arbitrators consider /ex mercatoria as applicable law even if this is

44 Carbone, S. M., supra note 38.

4 Ex pluribus, Lew, ]. D. M., Achieving the dream: Autonomous Arbitration, Arbitration International, 2006, 179.

4 De Ly, F., Friedman, M. W., Di Brozolo, L. G. R., supra note 14.

47 Carbone, S. M., supra note 38, 360.

48 Borroni, A., supra note 20.

49 Article 9.1, lett. (b), of the Geneva Convention: “[...] the party requesting the setting aside of the award [...] was
otherwise unable to present his case"; similarly, Article 18 of Uncitral Model Law on International Commercial
Arbitration: "The parties shall be treated with equality and each part shall be given a full opportunity of presenting his
case" and Article 22, par. 4, of ICC Rules: "In all cases, the arbitral tribunal shall act fairly and impartially and ensure
that each party has a reasonable opportunity to present its case".

S0 Tunik, D. E., Default Proceedings in International Commercial Arbitration, International Arbitration Law Review,
vol. I, issue 2, 1998, 90.
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not expressly mentioned, nor elected by the parties: again, the arbitral tribunal should inform the
parties in order to give them a chance to present their reasons on this extremely delicate point.

VL Duty of information or discretion of information: a short comparative analysis

However, arbitration courts do not always abide by this "duty of information" and its consequences
may be different among various jurisdictions and this seems to be due to a still far-reaching
harmonization between legislation as well as between arbitration rules.

In 2016 the Court of Appeal of Paris, in the case Republic of Madagascar v. De Sutter P. et al. quashed
an ICC award (of 29 August 2014) because the arbitral tribunal had based its decision on legal findings
which were not invoked by the parties and without giving them the opportunity of exposing their
views.>!

This decision did not distance from other prior judgments of the French courts which, actually, had
gone even further in limiting the rule jura novit arbiter and in recognizing a more intense defense of
the due process: the Court of Appeal of Paris, in the case Gouvernement de la République Arabe
d'Egypte et al. v. Malicorp Ltd.>2, and the French Supreme Court, in the case Overseas Mining
Investment Ltd. v. Commercial Carribean Niquel, ruled by giving maximum extent to the adversarial
principle even when the legal issues raised motu proprio by the arbitral tribunal were not really
unpredictable because even "si les arbitres n'ont effectivement pas l'obligation de soumettre au
préalable leur motivation a une discussion contraddictoire, ils doivent cependant respecter le principe
de la contradiction".>3

In Switzerland, however, the Swiss Federal Court, on several occasions, has rejected challenges against
awards rendered in the absence of a full discussion on the legal issues as, among others, in the well-
known Tvornica case: "In Switzerland, the right to be heard concerns particularly, factual findings.
The parties' right to be invited to express their position on legal issues is recognized only to a limited
extent. Generally, accordingly to the principle iura novit curia, state or arbitral tribunals are free to
assess the legal relevance of factual findings and they may adjudicate based on different legal grounds
from those submitted by the parties".>*

This position has been shared by the Italian legislator: according to articles 112 and 113 of the Italian
Code of civil procedure, "nel pronunciare sulla causa, il giudice deve seguire le norme del diritto". This
provision generically refers to all "the law" and not only to those rules invoked by the parties.

Therefore, the Court (either national or arbitral) may apply the most suitable "piece of law" as well as
adjust the nomen iurisindependently of parties' initiatives.>

With the new second paragraph of article 101 of the Italian Code of civil procedure>, which certainly
has to be combined with the fourth paragraph of article 183%, to avoid the so-called "sentenze della

51Cour d'Appel de Paris, Pole 1 — Chambre 1, Arrét du 15 mars 2016, R.G. No. 14/19164. Available at
<https://www.italaw.com/sites/default/files/case-documents/italaw7208.pdf>. Last visited 16.06.2018.

>2Cour d'Appel de Paris, Arrét du 19 juin 2008, R.G. No. 06/17901. Available at <https://www.legifrance.gouv.fr/
affichJuriJudi.do?idTexte=JURITEXT000019225667>. Last visited 16.06.2018.

53Cour de Cassation, I chambre civile, Arrét No. 785 du 29 juin 2011, R.G. No. 10/23321. Available at
<https://www.courdecassation.fr/jurisprudence_2/premiere_chambre_civile_568/785_29_20477.html>. Last visited 16.06.2018.
>4 Quoted in Geradin, D., Villano, E. P., “Iura Novit Curia Stealing the Limelight (Again)”, Kluwer Arbitration Blog, 22
april 2016. Available at <http://arbitrationblog.kluwerarbitration.com/2016/04/22/iura-novit-curia-stealing-the-
limelight-again/>. Last visited 16.06.2018.

55 See, Cassazione Civile, Sez. II, judgment no. 17075 of 24.08.2015. Available at <http://www.eclegal.it/iura-novit-
curia-non-contestazione-in-appello-contraddittorio/>., Last visited 16.06.2018.

6Article 101, paragraph 2, of the Italian Code of civil procedure: “Se ritiene di porre a fondamento della decisione una
questione rilevata d'ufficio, il giudice riserva la decisione, assegnando alle parti, a pena di nullita, un termine, non
inferiore a venti e non superiore a quaranta giorni dalla comunicazione, per il deposito in cancelleria di memorie
contenenti osservazioni sulla medesima questione", paragraph added with the Law No. 69 of 18 June 2009.
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terza via", if a crucial question has been raised ex officio, the Court is now forced to invite the parties
to present their observations.

By only partially innovating concerning the traditional approach, the Italian Supreme Court is rather
constant in considering that the judge ought to incite the adversarial discussion between the parties
only if the issue (raised ex officio) concerns factual findings or mixed factual and legal findings.>®

This approach is certainly applicable also to arbitration: in Italy, ex article 822 of the Code of civil
procedure, also the arbitrator "decides according to the rules of law", unless the parties have opted for
an arbitrator acting as amiable compositeur.

Consequently, it could be assumed that, in international arbitration practice, if an arbitrator
applies, as he must, the governing law, beyond the submissions of the parties, there will be no
case for an annulment of the award.>

However, it should be mentioned a dictum of the Swiss Federal Tribunal which, for the first time,
quashed an award despite the adage iura novit curia.*®

In this case, the Federal Tribunal, indeed, found fault with the arbitrators, as they relied on a
contractual clause which the parties had not discussed. Thus, it is not a matter of substantive law
but that the law is being applied without the parties' being able to make their submission on that
substantive law %!

Summing up, therefore, it is possible to argue that in the field of international commercial
arbitration, there is not a shared one-size-fits-all solution concerning the principle iura novit
arbiter and arbitral tribunals still need to carefully balance the pros and cons of dealing with it in
order to ensure due process and to render an enforceable award.

To achieve these goals, the international arbitration practice seems to suggest to the arbitrators
not to base their awards on legal issues completely unpredictable and unforeseeable for the
parties.

Again, ILA Recommendations could be useful since they support a proactive attitude of the
arbitration panel that should encourage the discussion between the parties also about legal issues
raised ex officio by giving them a reasonable opportunity to present their submissions.®?

The recent Arbitration Rules of the Court of Arbitration at the Polish Chamber of Commerce (i.e.,
PCC Rules), contains, probably the most courageous and ambitious provision on this point: "An

57 Article 183, paragraph 4, of the Italian Code of Civil Procedure: “Nell'udienza di trattazione ovvero in quella
eventualmente fissata ai sensi del terzo comma, il giudice richiede alle parti, sulla base dei fatti allegati, i chiarimenti
necessari e indica le questioni rilevabili d'ufficio delle quali ritiene opportuna la trattazione".

58 See, ex multis Cassazione civile No. 2984/2016, conf. No. 8936/2013, quoted in Codice di Procedura Civile Studium, a
cura di Luigi Tramontano, La Tribuna, 2018.

S Lévy, L., Tura novit curial The Arbitrator's Discretion in the application of the Governing Law, Kluwer Arbitration
Blog, 20 March 2009.

60 Swiss Federal Tribunal, Judgment of 9 February 2009, Case reference No. 4A_400/2008, available at <www.bger.ch>,
last visited 16.06.2018.

61 Lévy, L., supra note 59.

62 JLA Recommendations No. 6-7-8: "6. In general, [...] arbitrators should not introduce legal issues — propositions of law
that may bear on the outcome of the dispute — that the parties have not raised; 7. Arbitrators are not confined to the
parties' submissions about the content of applicable law. [...] arbitrators may question the parties about legal issues the
parties have raised and about their submissions and evidence on the contents of the applicable law, may review sources
not invoked by the parties relating to those legal issues and may, in a transparent manner rely, on their own knowledge
as to the applicable law as it relates to those legal issues; 8. Before reaching their conclusions and rendering a decision or
an award, arbitrators should give parties a reasonable opportunity to be heard on legal issues that may be relevant to the
disposition of the case. They should not give decisions that might reasonably be expected to surprise the parties, or any
of them, or that are based om legal issues not raised by or with the parties".
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award may not be based on legal grounds different from those relied on by either of the parties,
unless the Arbitral Tribunal notifies the parties in advance and gives them an opportunity to be
heard concerning such legal grounds".®3

Less ambitious, also the regulation of the Milan Chamber of Commerce considers this issue, even if
limited to the law applicable to the proceedings: "In any case, the principles of due process and equal
treatment of the parties shall apply".%

In spite of the poor legislative and regulatory production on this specific profile of the iura novit
arbiter and, consequently, the unlikelihood of identifying a procedural harmonization, on the one
hand, there is again no reason to fail to give appropriate warning to the parties and give them a full
opportunity to make their own submissions and, on the other hand, it is advisable for a tribunal to
grant itself the power to decide on the applicable law through any terms of reference agreed to
with the parties.®

From an extremely practical point of view, the parties should reach an agreement as early as
possible, maybe already at the first hearing. A model of wording could be the following: "The
arbitral tribunal is to resolve all issues of fact and law that shall arise from the claims and
counterclaims and pleadings as duly submitted by the parties, including, but not limited to, the
following issues, as well as any additional issues of fact or law which the arbitral tribunal, in its
own discretion, may deem necessary to decide upon rendering an arbitral award in the present
arbitration".%

VII. Iura novit arbiter in investment treaty arbitration

A short analysis of the relevant features of the principle jura novit arbiter also within the ambit of
the investment treaty arbitrations might be useful.

First of all, since an investment treaty arbitration is always an arbitral process, it should be
stressed that there are no substantial differences concerning the autonomy of the parties, namely
the cornerstone of the discipline of the law applicable to the arbitration. This choice, indeed, even
in the investment treaty arbitration, is referred to as the parties.*’

Concerning the identification of the applicable law, it is necessary to spend a few more words and
to give some clarification because there might be practical consequences that should be
considered.

In the investment treaty arbitration, the parties to the treaty are to be distinguished from the
parties of the arbitral process. Indeed, the first are the contracting States, while the latter is one of
the contracting state and an investor from the other contracting State.

Therefore, the arbitration agreement contained in an investment treaty, as well as the relevant
choice-of-law clause, are deemed to be stipulated by the contracting States for the benefit of their
investors.8

63 Chapter II "General provisions", § 6, No. 2. Available at <www .sakig.pl>. Last visited 16.06.2018.

64 Article 2, par. 3, available at <www.camera-arbitrale.it>. Last visited 16.06.2018.

% Waincymer, ., supra note 14.

% Carter, J. H., Right and Obligations of the Arbitrator, Dispute Resolution Journal, 1997, Vol. 52, No. 1.

67 For example, the first part of Article 42, par. 1, of ICSID Convention states that: “The tribunal shall decide a dispute
in accordance with such rules of law as may be agreed by the parties”.

6 This situations was supposed during the negotiations of the Washington Convention of 1965: “The Chairman
remarked that [...] it was likewise open to the parties to prescribe the law applicable to the dispute. Either stipulation
could be included in an agreement with an investor, in a bilateral agreement with another State, or even in a unilateral
offer to all investors, such as might be made through investment legislation”. See Summary record of proceedings, Addis
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Hence, any agreed mechanism in the arbitration agreement, including the law applicable to the
dispute, is deemed to be chosen directly by the parties to the arbitration. This assumption is
nothing more than the implementation of the dissociated nature of consent to arbitration in
investment treaty arbitration: although the consent to arbitration is dissociated in time, the
parties to the arbitration are still presumed to have given their common consent to arbitration at
the time the investor accepts the host State's general consent by filing the request for arbitration.®

This peculiar mechanism of the investment treaty arbitration is today well established. Ex multis,
in the case Goetz v. Burundi, the arbitral tribunal remarked that: “[u]lndoubtely, has not been
determined here, strictly speaking, by the parties to this arbitration (Burundi and the investors),
but rather by the parties to the Bilateral Treaty (Burundi and Belgium). As was the case with the
consent of the parties, the Tribunal deems nevertheless that Burundi accepted the applicable law
as determined in the above provision of the Bilateral Treaty by becoming a party to this Treaty,
and that claimants did the same by filing their request for arbitration based on the Treaty”.”

However, if, on the one hand, the parties often fail in determining the applicable law, on the
other hand, in the vast majority of cases, even in investment treaties there is not a clear choice of
law.”!

Therefore, the spotlight is to be turned on possible scenarios related to the ascertainment of the
applicable law in the absence of the parties' agreement also within an investment treaty
arbitration. In other words, as before, the question is whether (and to what extent) the principle
Iura novit arbiter is suitable for investment treaty arbitrations.

Already in 1979 in the case BP Exploration Co. (Lybia) v. The Government of the Libyan Arab
Republic, the tribunal, fully recognizing the rule iura novit arbiter, stated that “an arbitrator is
both entitled and compelled to undertake an independent examination of the legal issue deemed
relevant by it, and to engage in considerable legal research going beyond the confines of the
materials relied upon by the claimant”.”?

Conversely, in the case MINE v. Republic of Guinea’, the ad Aoc annulment committee identified
a manifest excess of the power of the tribunal and, consequently, a limitation to the jura novit
arbiter in the ambit of investment treaty arbitration, when the arbitration panel applies legal
issues outside the law applicable to the dispute.’*

In 2006 another ad hAoc annulment committee again re-extended the potential application of the
principle jura novit arbiter in investment treaty arbitration: “[the arbitral tribunal], strictly

Ababa Consultative meetings of legal experts, December 16-20, 1963, II Convention on the Settlement of Investment
Disputes between States and Nationals of other States, Documents concerning the origin and the formulation of the
Convention, ICSID Pubblication 1968, Vol. I, part. 1, 267. Available at <https://icsid.worldbank.org/en/Documents/
resources/History%200f%20ICSID%20Convention%20-%20VOLUME%20II-1.pdf>. Last visited 16.06.2018.

8 Banifatemi, Y., The Law Applicable in Investment Treaty Arbitration, Arbitration under International Investment
Agreements: a Guide to the Key Issues, chapter 9, Yannaca-Small, K. (ed.), Oxford University Press, 2010.

70 ICSID Case No ARB/95/3, Antoine Goetz and others v. Republic of Burundi, award of 10 February 1999, available at
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C151/DC537_Fr.pdf, last visited 16.06.2018.

71 For an interesting statistics, see Parra, A., Applicable Law in Investor-State Arbitration, Contemporary Issues in
International Arbitration and Mediation, The Fordham Papers 2007, 2008.

72 Sole arbitrator Mr. Lagergren, 53 ILR 297.

73 ICSID Case no. ARB/84/4, ICSID Review - Foreign Investment Law Journal, available at <hat
ztp://icsidfiles.worldbank. org/icsid/ICSIDBLOBS/OnlineAwards/C136/DC674_En.pdf>. Last visited 16.06.2018.

74 The committee found: “Thus, a tribunal's disregard of the agreed rules of law would constitute a derogation from the
terms of reference within which the tribunal has been authorized to functio. Examples of such a derogation include the
application of rules of law other than the ones agreed by the parties, or a decision not based on any law unless the
parties had agreed on a decision ex aequo et bono”.
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speaking, is not subject to any obligation to apply a rule of law that has not been adduced, this is
but an option [...]".7

Hence, unfortunately, it appears that the investment treaty arbitral decisions expressly or
implicitly addressing iura novit curia deal with the issue cursorily, providing little analysis and
scant support.”’®

Anyhow, the rule that aims at preventing unforeseeable decision (i.e., no surprise) emerges like
an everstronger requirement also in the ambit of the investment treaty arbitration. For example,
in the case Bogdanov v. Moldova, the sole arbitrator states that arbitral tribunals should avoid that
parties be “surprised by the consideration of legal issues that were not taken into consideration in
the proceedings”.””

VIII. Conclusions: the importance of harmonized best practices to prevent surprising decisions

Both in the field of international commercial arbitration and in that of investment treaty
arbitration, undeniable reasons of opportunity, in any case, suggest to the parties to agree on an
arbitral clause.

As it has already shown in the previous pages, the protection of the parties (above all the weaker
ones) implies the safeguard from the risk of unpredictable decisions. Therefore, since the not yet
balanced functioning of the principle iura novit arbiter, it is advisable to take care of this issue
from the negotiations of the arbitration clause.

A lawyer, better if a comparative one’®, indeed, may play the role of a sort of architect able to help
the parties in designing an appropriate and safe contractual path, namely a business project
complete with all those legal elements rarely considered by the businessmen.

Then, it would be useful to provide, within the arbitration clause, the opportunity for the parties
to present their submissions within a defined period; or the opportunity (but also the burden) to
present their submissions orally within the first subsequent hearing.

To conclude, in the opinion of this author, it is endorsable the consideration that arbitration is a
service industry the further development of which is dependent on the trust and consent of its
users. They are more likely to accept an arbitral tribunal's decision if they can follow the rationale
and are not surprised by a justification on legal grounds that they have not raised.”

75 ICSID Case no. ARB/99/7, Mr. Patrick Mitchell v. The Democratic Republic of Congo. Available at
<https://www.italaw.com/sites/default/files/case-documents/ita0537.pdf>. Similarly, in the case CME Czech Republic
B.V. v. Czech Republic: “this does not mean that a tribunal is bound to research, find and apply national law which has
not been argued or referred to by the parties and has not been identified by the parties and the Tribunal to be essential
to the Tribunal's decision® issued in Stockholm, Swede, in the Uncitral Arbitration Proceedings. Available
at<https://www.italaw.com/sites/default/files/case-documents/ita0180.pdf>. Last visited 16.06.2018.

76 Bigge, D. M., Iura novit curia in Investment Treaty Arbitration: May? Must?“, Kluwer Arbitration Blog, 29 December
2011.

77 Bogdanov v. Moldova, Stockholm Chamber of Commerce, SCC Case No. 93/2004, quoted in Bigge, D.M., supra note
75.
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Fabio Zambardino'

Mandatory Automatic Exchange of Information in the Field of Taxation in Relation to
Reportable Cross-Border Arrangements. Analysis of the EU Directive 6804/18

Abstract

The necessity for a mandatory disclosure obligation for intermediaries who project cross-border
schemes for their clients, that involve routing assets to or through offshore entities, is very felt at
international level, especially in consequence of the recent scandals that highlighted phenomena
of tax evasion/elusion - in particular, “Panama Papers” and “Paradise Papers”. These complex
cross-border schemes facilitate tax evasion, tax fraud and money laundering, because each tax
jurisdiction evaluates a part of the system within its borders.

Considering this scenario, the EU Directive 6804/18 was introduced to provide a set of rules
related to the counter of tax avoidance/evasion phenomena and increasing levels of transparency
with regard to the exchange of information between the authorities of the Member States within
the Union. From the moment of its enforcement, the Directive obliges intermediaries, proposing
and commercializing transnational financial schemes to their clients, with the purpose to
facilitate tax avoidance, to report the establishment of such mechanisms to the tax authorities of
the Member State to which they belong. In turn, the authorities of the aforementioned EU
Member States will be compelled, as stated from the Directive, to exchange this information with
each other authorities, in order to increase control over the activities of consultants and tax
planners, regardless of the imminent possibility of a real risk.

1. Introduction

The fight against tax evasion/elusion represents an issue that cannot affect the individual States in an
independent manner. It is a global phenomenon that should be treated through the provision of
stringent rules taken at international and regional level.

In particular, it is interesting what has been done by the European Union on this matter. In this
context, the path to reach a solution regarding the provision of actions to counter tax
evasion/avoidance? phenomena has been long and passed through several difficulties.

To solve this issue, a legislative proposal was requested by the European Parliament’s resolution of 6
July 2016 on tax rulings and other measures similar in nature or effects®. In particular, the purpose of

1 Phd. student in Private comparative law - Luigi Vanvitelli University of Campania, Jean Monnet Department of
political Sciences.

2 Saxunova, D., Sulikova, R., Szarkova, R., Tax Management Hierarchy — Tax Fraud and a Fraudster, Management
International Conference, 2017, 633-644. According to the Organization for Economic Co-operation and Development
(OECD) definition, the evasion represents a behavior in violation of the law which consists of all those illegal methods
aimed at reducing or eliminating the tax and contribution levy. It occurs in the cases in which the taxpayer subtracts
entirely or in part from the tax obligation, by concealing the taxable amount or the assumption of the tax. The evasion,
with reference to the tax base, is achieved through a process of non-declaration of part or all of the taxable income
(non-declaration) or through a fictitious increase in costs deductible from revenues (simulation of fictitious liabilities).
On the contrary, tax avoidance is behavior that conforms to the letter but not to the ratio of the tax provision. It is
carried out by means connected to each other, without valid economic reasons, with the purpose to circumvent
obligations or prohibitions envisaged by the tax system and obtaining reductions in taxes or reimbursements, otherwise
undue.
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this resolution was to provide a legislative proposal introducing a mandatory disclosure requirement
for intermediaries* concerning complex mechanisms and special services related to particular States
included on the EU list of tax havens and non-cooperative jurisdictions® are designed for and being
used by clients to facilitate tax evasion, tax fraud, money laundering or terrorist financing.

The next step was made on the 21 June 2017 when the European Commission adopted a proposal
for a directive amending the administrative cooperation.

But, it was the Directive 2011/16/EU® that represented the first step in relation to the mandatory
automatic exchange of information in the field of taxation regarding the reportable cross-border
arrangements.

In particular, the provision of the proposal is referred to ensure early information on cross-border
arrangements designed by tax intermediaries or taxpayers by creating an obligation to report such
schemes on intermediaries and by inserting the collected information in the automatic exchange
of information between tax authorities within the European Union’.

The 13 March 2018 Economic and Financial Affairs Council paved the way for its adoption. The
Ministers of Economic and Financial Affairs of the EU reached this agreement starting from the
proposal of the European Commission, about the possibility of preparing a new regulatory
framework in terms of transparency for the exchange of information on possible tax
evasion/avoidance mechanisms.

The EU Directive 6804/18 regarding the “Mandatory automatic exchange of information in the
field of taxation in relation to reportable cross-border arrangements” provides the introduction of
a common regulatory framework for the automatic and compulsory exchange of tax information.
This obligation concerns potentially illicit activities, proposed by the intermediaries, related to tax
evasion phenomena - with the peculiarity that they must have at least one or more cross-border
elements - to the competent national authorities of the different Member States’.

In the field of the Directive 6804/18 EU, the role of tax intermediaries may be to favorite the
exchange of information related to the tax-planning they prepare for their clients. Specifically,
the information taken into account must be transferred immediately by the intermediaries to the
national tax authorities, in order to ensure that the latter can effectively carry out an automatic

3 Official Journal of the European Union, European Parliament resolution of 6 July 2016 on tax rulings and other
measures similar in nature or effect, (2016/2038(INI)), 2016. Available at <https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:52016IP0310>. Last visited 05/06/2018.

4 According to the definition given by the OECD, there are two principal groups of tax intermediary: tax advisers and
banks and other financial institutions.

(iii) Tax advisers are law, accounting and other professional firms that provide sophisticated tax advice and other
services. The activities undertaken by tax advisers regard tax compliance, tax accounting, day-to-day advisory, business
and economic tax planning, and dispute resolution.

@iv) Banks and some other financial institutions that promote and facilitate financial instruments and other
arrangements that permit tax avoidance, including those that are considered as aggressive tax planning.

5> European Commission, Common EU list of third country jurisdictions for tax purposes, Taxation and Customs Union.
Available at <https://ec.europa.eu/taxation_customs/tax-common-eu-list_en>. Last visited 05/06/2018.

¢ Council of the EU, Directive 2011/16/EU on Administrative cooperation in the field of taxation and repealing
Directive 77/799/EEC, Official Journal of the European Union, 15 February 2011, available at <https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0016&from=EN>. Last visited 01/06/2018.
7<http://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-strengthened-
industrial-base-taxation/file-tax-transparency-for-intermediaries. Last visited 05/06/2018>.

8 EU Directive 6804/18, Mandatory automatic exchange of information in the field of taxation in relation to reportable
cross-border arrangements, Council of the European Union, Attached I (2), Brussels, 2018. Available at
<http://data.consilium.europa.eu/doc/document/ST-6804-2018-INIT/en/pdf>. Last visited 29/05/2018.

° Oberson, X., International Exchange of Information in Tax Matters. Towards Global Transparency, Elgar, 2015, 80-
143.
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exchange of the information with the tax authorities of the other Member States of the European
Union'.

The mechanisms proposed by the tax intermediaries are defined as aggressive cross-border tax
planning, they have some characteristics that allow several expedients to elude/evade taxes.
Among these, is particularly noteworthy the provision of schemes containing cross-border losses
with the aim of limiting tax liability!!, the use of preferential tax regimes deemed better for the
peculiarities that distinguish them and for the tax regulations that produce for them, or
agreements put in place with other countries that do not respect certain legislative standards
internationally agreed!2.

Given the premises, the purpose of this article is to analyze the innovations introduced by the EU
Directive 6804/18 on the automatic and compulsory exchange of information on cross-border tax
planning mechanisms taking into consideration also the recent cases Panama Papers and Paradise
Papers and the OECD Base Erosion and Profit Shifting.

2. Understanding tax evasion/avoidance through the analysis of two concrete cases: Panama
Papers and Paradise Papers

The necessity to counteract tax evasion/avoidance phenomena is a very sensitive issue at
worldwide level'3, especially if taken into consideration recent cases from which emerged
situation of “escaping” from taxation through particular schemes proposed by tax intermediaries
that allow their clients to move part of their capital to countries in which tax jurisdiction is
considered to be much more “permissive” - the so called “Tax Havens™'4.

In particular, focusing the attention on two recent scandals regarding this matter: “Panama
Papers” and “ Paradise Papers’. They are two dossier of confidential documents, turned into light
by the International Consortium of Investigative Journalists (ICIJ).

Both surveys reveal presumable information on the offshore accounts of companies and
personalities from the world of politics, economy, sport, cinema and entertainment who
attempted to evade taxes by hiding their wealth in tax havens®.

More specifically, the Panama Papers have been published for the first time in April 2016; the
name of this investigation derives from the law firm Mossack Fonseca, which is based in Panama
precisely'e. This dossier regards a substantial dossier of over 11 million documents containing
detailed information on over 200 thousand offshore companies and related organization chart.

0 Kerzner, D. S., Chodikoff, D. W., International Tax Evasion in the Global Information Age, Palgrave Macmillan,
Irwin Law Inc., 2016, 33-39.

1 Borroni, A., A Comparative Survey on International Corporate Taxation Systems: The American Model, Digital
Properties and Digital Consumers: Nuovi Diritti e Nuove Tutele, Piccinelli, G., Mazzei G., Tisci, A. Edizioni Scientifiche
Italiane, Seconda Universita degli studi di Napoli - Facolta di Studi Politici e per I'Alta Formazione Europea e
Mediterranea Jean Monnet, 2011, 246-251.

12 Prosser, K.J., Murray, R., Tax Avoidance, Sweet and Maxwell, Thomson Reuters, 2012, 2-6.

18 Borroni, A., supra note 11, 283.

14 See at <http://www.oecd.org/ctp/glossaryoftaxterms.htm>. “Tax haven in the ‘classical’ sense refers to a country
which imposes a low or no tax, and is used by corporations to avoid tax which otherwise would be payable in a high-tax
country. According to OECD report, tax havens have the following key characteristics:

(i) mno or only nominal taxes;

(ii) lack of effective exchange of information;

(iii) lack of transparency in the operation of the legislative, legal or administrative provisions.

See on the matter, also Prosser, K. J., Murray, R., Tax Avoidance, Sweet and Maxwell, Thomson Reuters, 2012, 2-6.

15 Miiller-Knospe, B., From Panama to Paradise. An insight into secret financial dealings in the world of multinational
corporations through the “Panama Papers” and the “Paradise Papers”, GRIN Economy, 2017, 2-5.

16 Obermayer, B., Obermaier, F., The Panama Papers: Breaking the Story of How the Rich and Powerful Hide Their
Money, Oneworld Publications, 2017.
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The investigation led to the collection and analysis of 11.5 million secret files in the period
between 1970 and 2016. The documents spotlighted a mechanism thanks to which individuals
and companies would have recycled money and processed taxes for large sums of money. The
chain reaction triggered by this investigation involved banks and law firms which, in providing
assistance to clients involved in the scandal, had not complied with anti-money laundering
legislation and, therefore, had not carried out an adequate verification of customers’ origin'’.

The Paradise Papers, instead, have been published in November 2017; it reveals investments in
tax havens of politicians all over the world, entrepreneurs, royals and stars of international music.
After the Panama Papers, the new giant leaks, unveils a long list of people who have invested in
offshore companies'®. The dossier contains a database of over 13 million confidential documents
that come from two international professional firms that supply and manage offshore companies.
They are, specifically, Appleby, founded in Bermuda, with nine branches in as many tax havens,
and Asiaciti Trust, headquartered in Singapore and others 7 locations like the Cook Islands, Hong
Kong, Panama and Samoa.

These investigations are important in the analysis of the Directive because they underline the role
of the tax havens with the purpose to guarantee secrecy for anyone who decides to invest. In
particular, the secrecy involves the investors, the numbers to invest and the investment methods.

Anyway, there is an important difference between Panama Papers and Paradise Papers. The
Paradise Papers are considered more like a tax optimization than a fraud, which is much more
undervalued by the companies concerned than the media that denounce this scandal. Differently
from the Panama Papers, in fact, Paradise Papers may be considered much less a money
laundering, arising from tax fraud and other illicit activities but it takes rather consider some legal
systems created by teams of experts in tax optimization. In other words, the major part of these
mechanisms cannot currently be qualified as fraudulent®.

3. Hereinafter the Provisions of the Directive 6804/18

The aim of the Directive to provide new rules on transparency for tax intermediaries represents
an important step forward, above all, to allow the competent tax authorities to be always
conscious about any activity carried out by companies or individuals residing in their territory®.

The automatic exchange of information between the tax authorities of the Member States
represents an important instrument to ensure more efficient identification of tax planning
mechanisms that enable companies, as well as individuals, to substantially reduce their taxes. The
novelties carried by the Directive concern any institution, company or individual whose activity
is to guarantee tax advice that may result in tax evasion/avoidance?!.

17 Della Rovere, A., Vincenti, F., Dai Panama Papers ai Paradise Papers: la nuova inchiesta sui paradisi fiscali, Valente
Associati  GEB  Partners, IPSOA, 2017. Available at  <http://www.ipsoa.it/documents/fisco/fiscalita-
internazionale/quotidiano/2017/11/07/dai-panama-papers-ai-paradise-papers-la-nuova-inchiesta-sui-paradisi-fiscali>.
Last visited 11/06/2018.

18 Montalban, P., Paradise Papers: Offshore Investments of the Rich and Powerful, Lulu Press Inc, 1st Ed., 2017.

19 Ficke, R., Tax Planning with Holding Companies - Repatriation of US Profits from Europe, Eurotax, Wolters Kluwer
Law and Business, 2009, 32-34.

20 OECD, Tax Transparency 2017: Report on Progress, Global Forum on Transparency and Exchange of Information for
Tax Purposes, Global Cooperation on Tax Transparency and Exchange of Information, 2017, 43-47.

2 Petruzzi, R., Spies, K., Tax Policy Challenges in the 21st Century, Series on International Tax Law, Lang, M., Ed.,
Linde Verlag, 2014, 77-78.
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Therefore, any intermediary proposing to its clients cross-border tax planning mechanisms -
whose elements will be analyzed in the following paragraphs - has the inescapable obligation to
report such schemes to the tax authorities of the Member State in which they reside?2.

In general, a cross-border tax planning agreement represents a mechanism whose consequences
regard more than one jurisdiction within the EU - or even in relation to agreements with third
Countries?. In accordance with the provisions of the Directive, any intermediary involved in the
development and subsequent implementation of tax planning mechanisms in favor of companies
or individuals must necessarily give the information regarding the competent tax authorities?.

In particular, the main characteristics of the financial mechanisms which trigger the reporting
obligation of the national tax authorities are?:

- tax-free jurisdictions: use of specific tax jurisdictions that do not provide for any tax with
respect to companies or individuals, or that impose very low taxes, or that are included in
the EU list of jurisdictions considered “not cooperative”?;

- companies outside the jurisdiction of the European Union: when companies or
institutions that are not covered by EU regulations are used for the automatic exchange of
information on tax matters;

- jurisdictions not bound by the automatic exchange of information: transfer of part of the
income or capital through jurisdictions that are not constrained by mechanisms of
automatic exchange of information with the State in which the taxpayer is resident?;

- specific destination of part of the “avoided” taxes: case in which a fixed percentage is
charged as commission - as payment reserved to the intermediary for the services
offered?s;

- inadequate anti-money laundering rules: where it comes to jurisdictions whose anti-
money laundering rules turn out to be inadequate or too “soft”;

- losses that reduce tax liability?: express provision of agreements that use losses in order to
reduce tax liability under certain conditions®’;

- tax-exempt payment: where a payment is expected, within a specific agreement that
guarantees a tax exemption in the jurisdiction in which it should be taxed?!;

- standard planning mechanisms: in this case, the advice proposed by intermediaries on tax
planning is applied equally to more than one taxpayer, without the provision of ad hoc
mechanisms3?;

- agreements concerning the transfer of “difficult to evaluate” intangible assets: transfer of
assets whose connotation is difficult to interpret and categorize3;

22 Platteeuw, C., Quick Reference to European VAT Compliance, Deloitte European Compliance Centre, Wolters
Kluwer Law and Business, 2011, Ch. 6, 9-10.

23 Schreiber, U, International Company Taxation: An Introduction to the Legal and Economic Principles, Springer
Texts in Business and Economics, University of Mannheim, 2013, 46-48.

24 EU Directive 6804/18, Mandatory automatic exchange, 2.

%5 See, on this point, Annex IV, preamble and section C, point 1, of the compromise text of the Presidency of the draft
directive.

2% Weimar, M. R., Identifying and Quantifying Rates of State Motor Fuel Tax Evasion, National Cooperative Highway
Research Program, Transportation Research Board of the National Academies, 2008, 37-38.

27 See on this matter, OECD, OECD/G20 Base Erosion and Profit Shifting Project Country-by-Country Reporting -
Compilation of Peer Review Reports, Inclusive Framework on BEPS Action 13, OECD Publishing, Paris, 2018.

28 See also Hugh, J. A., Brian, J. A., Comparative Income Taxation: A Structural Analysis, Aspen Publishers, 2004, 357.

2 Borroni, A., supra note 11, 246-251.

30 Crundwell, F., Finance for Engineers: Evaluation and Funding of Capital Projects, Springer, Library of Congress
Cataloging in Publication Data, 2008, 253-254.

31 Blazek, J., Tax Planning and Compliance for Tax-Exempt Organizations: Rules, Checklists, Procedures, Wiley
NonProfit Authority, fifth Ed., 1993.

32 Panayi, C. H. J. I, Advanced Issues in International and European Tax Law, Bloomsbury, Hart, 2015.

33 Contractor, F. J., Valuation of Intangible Assets in Global Operations, Library of Congress Cataloging in Publication
Data, 2001, 347-348.
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- conversion of part of the assets: part of the income or capital of the customer is converted
into products or payments that are not subject to automatic exchange of information.

These are, in general, the main characteristics that allow to classify a particular tax planning
mechanism as potentially suitable for tax evasion/avoidance3*.

However, as already stated in the previous paragraphs, the mere presence of these elements does
not immediately involve risks. In fact, these are essentially indicators provided to alert the
competent national authorities about potential aggressive tax planning mechanisms.

4. Analysis of the Contents of the Directive

The main purpose of the Directive is to strengthen tax transparency and counter aggressive tax
planning by including new provisions in the current Council Directive 2011/16/EU on administrative
cooperation in the field of taxation.

The issues addressed by this legislative proposal are relevant for the EU and a broader international
agenda. In its 2016 conclusions on an external tax strategy and measures against abuses of the tax
treaty, the EU Council invited the European Commission to consider legislative initiatives on
mandatory disclosure rules inspired by action 12 of the Base Erosion Profit Shifting (BEPS) project of
the OECD?, in order to introduce more effective disincentives for intermediaries who produce for
their customers tax evasion/elusion plans.

According to what is stated by the Directive, financial advisers who design for their clients,
mechanisms that require the presence of one or more of the above mentioned distinctive
elements will have the obligation to report these mechanisms to the competent tax authorities of
the Country they belong to. In particular, this duty is referred even to cases before they are used
and regardless of the possibility that the risks of evasion are concrete and imminent?®.

With regard to the obligation of the States, the Directive provides that they automatically let
circulate the information received from financial intermediaries on tax planning regimes through
a centralized database. In this way, all the authorities of the Member States of the European
Union will be able to guarantee a timely warning about potential new risks of circumvention and,
above all, States will be able to respond quickly, in cases in which necessary, implementing
appropriate measures to block any “risky” situations, in order to carry out the related checks more
effectively®.

From a practical point of view, therefore, considering what has been stated, the duty of a
particular State to indicate a specific regime does not immediately imply that it may be risky?®.
The main element is essentially to highlight a potential risk, underlining the mere necessity for a
mechanism proposed by intermediaries to be examined by the competent tax authorities.
Furthermore, Member States considered appropriate to apply sanctions that are effective and
dissuasive against companies that do not comply with transparency measures. In this way, the

3¢ European Commission, Tax Transparency for Intermediaries, Fair Taxation, 2017, <https://ec.europa.eu
/taxation_customs/sites/taxation/files/factsheet_intermediaries_proposal_06-2017.pdf>. Last visited 24/04/2018.

35 Mandatory Disclosure Rules, Action 12 contains recommendations regarding the design of mandatory disclosure rules
for aggressive tax planning schemes, taking into consideration the administrative costs for tax administrations and
business and drawing on experiences of the increasing number of countries that have such rules. Available at
<http://www.oecd.org/ctp/beps-actions.htm. Last visited 01/06/2018.

36 Kerzner, D. S., Chodikoff; D.W., supra note 10, 35-36.

37 Weimar, M. R., supra note 26, 35-36.

38 Lai Lan Mo, P.,, Tax Avoidance and Anti-Avoidance Measures in Major Developing Economies, Praeger, Westport
Connecticut, London, 2003, 2-3.
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objective is to set up a sort of deterrent for intermediaries that encourage or facilitate the
possibilities of avoidance or tax evasion®.

Considering what stated, the Directive aims at strengthening the EU’s position regarding tax
transparency. Intermediaries will in future have the obligation to share with the tax
administrations of the State of residence the schemes that they develop for their customers*.

Tax administrations, in turn, will have access to all the information they need in order to fight
any aggressive tax planning mechanisms, through which the erosion of tax bases is possible®!.

This agreement is a further step in the EU towards greater openness and more efficient
cooperation, facilitating taxation that can be more equitable and more effective for all EU
Countries.

Following this line, the next paragraphs analyze the main innovations introduced by the
Directive.

4.1. Positive Aspects that not Require Further Adjustments

Taking into account some of the innovations introduced by the Directive, they could have positive
effects in relation to a concrete and effective contrast to the phenomena of tax evasion.

In fact, thanks to the prediction of the circulation of information on potential risks,
independently of actual consequent tax evasion, it is possible to keep under control fiscal planning
mechanisms. The task of intermediaries is to point out any transnational agreement within which
one or more of the elements mentioned in the preceding paragraphs are provided, which could
indicate the possibility that a specific agreement has been set up in order to avoid paying the
taxes*2,

In this sense, the effective exchange of information is a fundamental mean of mutual assistance of
sovereign States in tax matters and establishes a shared international tax risk management*3.

The Directive introduces a common standard to all Member States regarding the exchange of
information on financial accounts within the European Union. The provision of a standardization
aimed at establishing the actual regulatory and technical requirements. Indeed, the standard
established within the OECD* guarantees the automatic exchange of information and gives a
framework for these exchanges in relation to the extra-European level®. This link between as
stated from the EU directive and the provisions of the OECD is an important step in order to
provide a broader framework both internally and externally to the EU.

39 Hokamp, S., Gulyds, L., Koehler M., Wijesinghe, S., Agent-based Modeling of Tax Evasion: Theoretical Aspects and
Computational Simulations, Wiley Series in Computational and Quantitative Social Science, Wiley, 2018, 6-8.

40 Gravelle, J. G., supra note 14, 5-6.

4 Brown, K. B, A Comparative Look at Regulation of Corporate Tax Avoidance, Springer, George Washington
University Law School, 2012, 3-24.

42 Blazek, J., supra note 3.

43 Seer, R., Overview of Legislation Practices Regarding Exchange of Information Between National Tax Administration
in Tax Matters, European Parliament, Directorate-General for Internal Policy, Economic and Monetary Affairs, 2015.

4 OECD, Automatic Exchange of Information, Implementation Report, 2017Available at <https://www.oecd.org/tax/
transparency/reporting-on-the-implementation-of-the-AEOI-standard.pdf>. Last visited 24/05/2018.

4 OECD, Standard for Automatic Exchange of Financial Account Information in Tax Matters, OECD Publishing, 2014.
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The exchange of information takes place on a systematic basis by the Member States, at regular
pre-established intervals and without any prior request®.

Effective “circulation” of information related to potentially aggressive cross-border tax planning
mechanisms may have important consequences in order to promote the creation of equal tax
standards in the internal market of the various Countries. Furthermore, a further positive aspect
concerns the possibility that the tax authorities of the Member States can share information in a
transparent and automatic way with their counterparts from other Member States, without
having to go through special mechanisms or preliminary authorizations?.

In addition, considering that the major number of tax planning schemes proposed by
intermediaries are able to “move” between several jurisdictions, the effective and timely
communication of information concerning these mechanisms would allow the Member State
authorities to have availability of all the information they need to guarantee an immediate
response to a potentially verifiable problem - that is to act quickly where aggressive tax practices
are revealed*.

In order to facilitate the automatic exchange of information and optimize the use of resources,
exchanges should take place through a common network (CCN) prepared by the Union - a sort of
centralized database in which all the information is included in time exchanged*. This is
undoubtedly an element of great importance in consideration of the fact that through this
common network the information would be immediately available>°.

The purpose of this provision is to guarantee a secure central register relating to administrative
cooperation in the tax area; in particular, with the aim to facilitate its provision, the Member
States should establish a series of practical arrangements - on all measures for standardizing the
communication of all the required information.

Moreover, the Directive gives also clarifications regarding the language to use for the exchange of
information. In fact, in order to avoid misunderstandings or potential inconsistencies deriving
from the translation of information, the prediction of uniformity from the semantic point of view
is undoubtedly a fundamental element. This aspect may favors higher levels of clarity and
transparency - although, it must be said that the Directive considers some cases in which it is
possible to use a different language>!.

It would be desirable, as suggested by the Directive, to provide that the establishment of these
common standards come from the Commission, in order to have a super partes body able to
establish minimum common elements.

4.2. Elements that Need More Improvements
The innovations introduced by the Directive are important in terms of combating tax avoidance

phenomena and, above all, improving the level of transparency and strengthening cooperation on
the part of the tax authorities of the various EU Member States.

46 According to the provisions of Article 8 (1) of the Directive, available information means the information contained
in the tax records of the Member State which communicates the information, which can be consulted in accordance
with the procedures for the collection and processing of information in that Member State.

47 OECD, Study into the Role of Tax Intermidearies, OECD Publishing, 2008, 30-31.

48 EU Directive 6804/18, Annex I (3).

49 Ivi, Annex I (13).

50 Kerzner, D. S., Chodikoff, D. W., supra note 10, 296-297.

51 De Broe, L., International Tax Planning and Prevention of Abuse, A Study under Domestic Tax Law, Tax Treaties and
EC Law in relation to Conduit and Base Companies, Doctoral Series, Academic Council, 2008, 339.
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However, some passages in the Directive are not clear or, at least, they presage incompleteness
and need for integration. On this matter, the next paragraphs analyze the incomplete Articles and
the potential integrations of the same.

One of the elements that need more improvements concerns the so-called “main benefit test™2.
This principle is satisfied in cases where one of the main advantages consists in obtaining a tax
advantage, and the mechanism becomes subject to the notification obligation?3.

The delegations of the several States have split up on this regard. Some of them consider that
automatic exchange of information should take place only in cases where the actual presence of
mechanisms presenting the characteristics of the main advantage is verified, in order not to make
the work of the Member States and the related tax authorities too cumbersome, that would be in
this way overloaded with information. On the other hand, Countries expressed the necessity to
extend the main advantage criterion as much as possible, with the purpose of inserting the biggest
number possible of information, independently of the actual presence of the criterion. The intent,
of course, in this case would be to guarantee a complete and effective exchange of information,
leaving to the authorities the task of verifying the presence or absence of cross-border tax
planning mechanisms®.

It would be desirable - and perhaps much more effective - to understand this criterion as widely
as possible. This would entail, on the one hand, a greater amount of work for the competent tax
authorities; but, on the other hand, it would not leave uncertain situations, since all the tax
mechanisms proposed by the intermediaries to their clients would be analyzed>.

The weight of effectiveness in this sense would be much higher than that of the workload for the
authorities. In fact, it is stated that would be crucial to grant the Commission access to a sufficient
amount of information so that it can monitor the proper functioning of this Directive>°.

A further article of the Directive that would require further improvements, in order to provide a
better interpretation, generally, is the Article 8. In particular in relation to the point concerning
“the scope and conditions of the mandatory automatic exchange of information on cross-border
mechanisms subject to the notification requirement”’. Specifically, this article states that it is
responsibility of the Member States to take the necessary measures in order to oblige
intermediaries to transfer information on the cross-border mechanisms subject to the notification
obligation to the competent tax authorities.>®.

In this regard, the main uncertain aspect concerns the lack of a coherent and shared normative
basis within the EU. In particular, the provision of the Article 8 of the Directive can be
considered a problem in view of the fact that it allows the States to regulate themselves, with the
consequent risk of inconsistencies between them.

Furthermore, the Article 8 refers to the possibility of the right to exemption from mandatory
communication, in some specific cases. For example, the right to exemption from disclosure of

52 EU Directive 6804/18, Annex I (13).

33 Prosser, K. J., Murray, R., supra note 12, 147.

>4 Hugh, J. A., Brian, J. A., supra note, 17-19.

> Prosser, K. |, Murray, R., supra notel2, 147-149.

56 EU Directive 6804/18, Annex I (6).

57 See on this point see Seiler, M., GAARs and Judicial Anti-Avoidance in Germany, the UK and the EU, Series on
International Tax Law, Lang, M. Ed., Linde Verlag, 2014.

58 EU Directive 6804/18, Annex I, art. 8aaa, 22.
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information on a cross-border mechanism subject to the notification requirement in cases where
the obligation would infringe the professional secret of the lawyer (intermediary) on the basis of
the internal rules of the Member State>. It is undeniable that this may be a questionable element,
or rather a limitation to the ratio of the Directive, in the sense that it leaves several possibilities to
avoid the transfer of information in some cases®.

This is just an example, but it is clear that this kind of situation could have negative consequences
for the effective application of the Directive - in consideration of the fact that it permits great
levels of discretion both to the States and to intermediaries.

For this reason, it would be preferable to provide an ad Aoc regulatory framework that is the same
for all Member States, in such a way as to leave no room for the possibility of different
interpretations.

The same problem is recognized also with regard to the penalties applicable to intermediaries. On
this specific point, in fact, the Directive states that “in order to improve the prospects of
effectiveness, Member States should establish sanctions against the violation of national
provisions implementing this Directive and ensure that these sanctions are effectively applied in
practice, that they are proportionate and that have a deterrent effect™!.

Also in this case there could be discrepancy between the sanctions. In some States they are
deemed too “soft”, without any deterrent power, while, on the contrary, in other cases they might
even be too severe®?.

Also with reference to penalties, the Directive should guarantee a common structure by the
different Member States. The aim would be to ensure an effective follow-up to regulatory
certainty in order to implement the Directive as effectively as possible, these elements should
come “from above” of the European Union and not left to the discretion of individual Member
States®.

4.3. Analysis of the OECD Base Erosion and Profit Shifting (BEPS) Project in the Light of the
Directive

The analysis of the OECD/G20 project “Base Erosion and Profit Shifting”, in relation to Directive
6804/18, is important referring to the content of this project. In fact, the starting point regards the
consideration that globalization has opened opportunities for both multinational companies and
individuals to reduce the tax burden to a minimum, damaging governments, society and
businesses®. The action plan states that taxation is at the heart of the sovereignty of countries, but
also recognizes that in some cases the interaction between different national tax laws leads to gaps
and frictions, in line with the provisions of the directive. Therefore, the BEPS action plan
concludes that new standards at the international and regional level - in line with the Directive

59 Monsenego, J., Taxation of Foreign Business Income Within the European Internal Market: An Analysis of the
Conflict between the Objective of Achievement of the European Internal Market and the Principles of Territoriality
and Worldwide Taxation, IBFD Doctoral Series, Vol. 22, 2012, 204-205.

60 Campbell, D., International Taxation of Low-Tax Transactions, Low Tax Jurisdiction II, Yorkhill Law Publishing,
2009, Double Taxation Treaties (DTT), 17-18.

61 EU Directive 6804/18, Annex I, art. 25 bis.

62 Lai Lan Mo, P, supra note 38, 77-79.

3 Lang, M. Pistone, P., Schuch, ], Staringer, C., Storck, A., Zagler, M., Tax Treaties: Building Bridges Between Law and
Economics, IBFD, 2010, 485-486.

64 Christians, A., BEPS and the New International Tax Order, Brigham Young University Law Review, 2016.
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purposes - should be designed to ensure the consistency of corporate income taxation at
international level®.

In particular, this project refers to the set of tax strategies that some companies put in place with
the provision to erode the tax base and thus subtract taxes from the tax authorities. The shifting of
profits from high-tax Countries to Countries with zero or reduced taxation is, in fact, a strategy
that leads to the erosion of the tax base®.

More specifically, the project includes new minimum standards for the exchange of information
between Countries to counteract and hopefully eliminate the exploitation of vehicle companies
with an elusive consequence; limitation to harmful tax practices; automatic exchange of
information when agreements of a fiscal nature between countries and multinationals are
stipulated; agreements between the various tax administrations to avoid the possibility that the
contrast to the double non-taxation flows, on the contrary, into a double taxation®’.

The BEPS project contains recommendations in order to introduce major changes in the national
tax laws of over 100 Countries and jurisdictions that are part of the Integrated Framework, which
is part of the collaboration for the implementation of the BEPS project.

In particular, the project involves 15 actions through which to equip governments with national
and international instruments in order to combat tax evasion/avoidance phenomena, ensuring
that profits are taxed in the jurisdiction in which the economic activities from which the profits
derive, are carried out. By analyzing the project specifically, the Action Plan outlines 15 actions
considered essential to concretely achieve the aims of the BEPS Project®. In particular, actions 2
to 14 are divided into three pillars:

(iv)to give coherence to national tax regimes regarding trans-national activities (actions 2-5);

(v) reinforcing the substantial requisites underlying the current international standards,

pursuing a realignment of taxation (and tax regimes) with the substantial localization of

production activities and the creation of value (actions 6-10);

(vi)increase transparency, exchange of information and improve the conditions of legal

certainty for both businesses and governments (actions 11-14).

Two further transversal actions complete the strategy and, ideally, represent the basis on which
the three pillars stand: (i) the first action, in terms of the digital economy and (ii) the last action
on the use of a conventional tool multilateral type®.

Some of the measures contained in the BEPS package will be immediately applicable, such as the
aforementioned new transfer pricing guidelines. Others will require a review of national laws and
bilateral tax treaties, with regard to action 15, as said, it suggests the use of a multilateral
instrument that avoids having to underwrite hundreds of bilateral treaties and at the same time
guarantees conditions of greater uniformity of application’.

8 Azam, R., Minimum Global Effective Corporate Tax Rate as General Anti-Avoidance Rule, Columbia Journal of Tax
Law, Columbia University, 2017.

6 Available at <http://www.oecd.org/tax/beps/>. Last visited 11/06/2018.

67 OECD, OECD Secretary-General Rreport to G20 Finance Ministers and Central Bank Goernors, OECD Publishing,
2018, 21-35. Available at <http://www.oecd.org/tax/OECD-Secretary-General-tax-report-G20-Finance-Ministers-Arge
ntina-March-2018.pdf>. Last visited 11/06/2018.

68 Available at <http://www.oecd.org/ctp/beps-actions.htm>. Last visited 11/06/2018.

6 FEzenagu, A., Faltering Blocks in the Arguments against Unitary Taxation and the Formulary Apportionment
Approach to Income Allocation, Asper Review of International Business and Trade Law, 2017.

70 Servizio del Bilancio, Il Progetto Base Erosion and Profit Shifting (BEPS), Nota Breve No. 13, ottobre 2015, Senato
della Repubblica, XVII legislatura. Available at <https://www.senato.it/service/PDF/PDFServer/BGT/00941275.pdf>.
Last visited 11/06/2018.
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The report clarifies that taxation remains a matter of national sovereignty; however, the
obligation not to conflict with the commitments undertaken at the international level puts a
specific limitation on the differentiated implementation.

5. Effective Application and Entry into Force of the Directive

On the euro-unitary level the fight against aggressive tax planning started with the adoption of
the Anti Tax Avoidance Directive 2016/1164/EU’!, which envisaged the adoption of binding anti-
abuse measures in order to guarantee a common standard of struggle against tax evasion by
companies. The deadline for implementation in the Member States is scheduled by the end of
2018, with the entry into force of the rules with effect from 1 January 2019.

The Directive 6804/18 represents a natural continuation of the path taken at an international
level, first, and then by the European Union, in pursuit of fiscal transparency: this, in fact, will re-
amend the Directive on administrative cooperation in the tax area (DAC) - 2011/16/EU.

The ratio of the Directive, indeed, concerns the improvement of the transmission of data relating
to agreements envisaged in the already launched information exchange mechanism governed, in
this case, by Directive 2011/16/EU, in its last updated version, coming to graft a close connection
with the data transmission”?.

The Directive shall enter into force on the twentieth day following its publication in the Official
Journal of the European Union. Member States will have until 31 December 2019 to transpose the
Directive into national laws and regulations, and the new reporting requirements will be applied
starting from 1 July 2020.

In order to control the effective operation of the Directive, each Member State will be responsible
for taking all measures considered necessary for the purpose of asking intermediaries to submit
information on declarable cross-border provisions, whose first step was implemented between the
date of enforcement and the date of application of this Directive.

As regards the transmission of information, intermediaries and interested taxpayers, as
appropriate, will have the obligation to transmit information on the cross-border agreements by
31 August 2020.

The effectiveness of the Directive may permit to strengthen tax transparency and fight against
aggressive tax planning by including into the existing Council Directive 2011/16/EU new
provisions, which would require Member States to: (i) lay down rules for mandatory disclosure to
national competent authorities of potentially aggressive tax planning schemes with a cross-border
element by the (ii) “intermediaries” (e.g. tax advisers or other actors that are usually involved in
designing, marketing, organizing or managing the implementation of such “arrangements”); and
(iii) ensure that national tax authorities automatically exchange this information with the tax
authorities of other Member States.

The full implementation of the Directive 6804/18 presents several obstacles, first of all, in relation
to the effective collaboration of intermediaries (which should certainly be accompanied by

71 Council Directive (EU) 2016/1164, Laying Down Rules Against Tax Avoidance Practices that Directly Affect the
Functioning of the Internal Market, 12 July 2016.

72 The Directive 2011/16/EU was amended by Directive 2014/107/EU, (DAC 2), with a focus on the role of financial
intermediaries in the exchange of information, from Directive 2015/2376/EU (DAC 3), which introduces the automatic
exchange of information in relation to tax rulings, from Directive 2016/881/EU (DAC 4), concerning the transmission of
data deriving from country-by-country reporting (CbCR) and finally, Directive 2016/2258/EU (DAC 5), concerning the
access of the tax authorities to anti-money laundering information.

73 See at <https://www.eumonitor.nl/9353000/1/j9vvik7m1c3gyxp/vkm;j8stby0Ozq>. Last visited 04/06/2018.
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convincing sanctions) and, secondly, related to the compatibility of the same with the human
rights protected by the ECtHR and the European Charter (think, as we said, to protect privacy,
professional secrecy, the right not to incriminate oneself)’.

Further enhancements could also look into administrative cooperation, the promotion of the use
of simultaneous controls and the presence of foreign officials for audits. These elements can
further increase levels of transparency and improve the system of information exchange in the tax
area, allowing, under extreme circumstances, to modify and transfer tax administrations of EU
Member States from mere cooperation to real fiscal coordination’.

6. Concluding Remarks

Transparency and the exchange of information for tax purposes are some of the most important
issues on the current international agenda. In fact, the combination of these two elements might
be one of the most effective tool to combat money laundering and prevent tax evasion/avoidance.

The initiatives of the last years, both at international and European level, have allowed tax
authorities to have a very broad access to information relevant for tax purposes.

In the European Union, especially through the instrument of the Directives, the double taxation
treaties, the tax information exchange agreements and the multilateral agreement on mutual
administrative assistance in tax matters.

Based on what emerged from the analyzed Directive, the automatic exchange of information is
the best expedient in order to obtain greater transparency in tax matters.

On the basis of pre-existing regulatory systems, the European Commission has paved the way for
the elaboration of a proposal allowing EU Member States to apply the new forecasts in an equally
rapid manner. Moreover, being in possession of all the information they need, the States might
have the possibility to react optimally to the potential phenomena of tax evasion/avoidance,
succeeding in effectively preventing the erosion of their tax base.

The positive consequences are twofold: EU Member States would be informed of the ongoing tax
treatment to which the companies or individuals would be subjected in another State, thus being
fully aware of the correctness or otherwise of their behavior; and, at the same time, the Countries
would see part of the responsibility and burden on them discharged, thanks to the provision of
inter-state cooperation.

In conclusion, more transparency on the proposed mechanisms will result in further incentives
for both Member States and companies to act more clearly and correctly, thus discouraging
potential attempts at tax collection.

In fact, the mandate for the States to compulsorily and periodically share information with the
competent tax authorities of other Countries should actually and effectively prevent “risky”
phenomena from their very beginning.

74 Aggarwal, E., Common Reporting Standard: Survivor's Guide to OECD Automatic Exchange of Information of
Offshore Financial Accounts, CreateSpace Independent Publishing Platform, 2015.
75 Amaddeo, F., Novita fiscali. L’attualita del diritto tributario svizzero e internazionale, SUPSI, 2018, 220-230.
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Richard Bales'
Ana Mikhelidze

Legal Responses to the Rise of the On-Demand Economy in Georgia and the United States

Abstract

Are gig-economy workers “employees” or “independent contractors” for purposes of wage, hour,
employee-benefit, and labor laws? In both Georgia and the U.S. gig-economy work is significant
and rapidly expanding, though precise statistics in both countries do not exist. Similarly, in both
countries, companies providing gig-economy work label their workers as “independent
contractors”, though in many respects the companies’ control over the ways the workers do their
work more closely resembles traditional employment status. In both countries, the law has not
yet caught up to the changing nature of gig-economy work.

After discussing the prevalence and nature of gig-economy work in both Georgia and the U.S,,
this article examines the [thus far inadequate] response to this new type of work. It then reflects
on broader questions such as how the law should systematically attempt to resolve issues
regarding the status of gig-economy workers. For example, should it respond by attempting to
clarify the way that workers are classified and impose existing legal rules on these new-economy
workers? Should it reject classification altogether and instead either expand certain employment
protections to all workers regardless of classification, or divorce such protections from workplace
status entirely? How can countries coordinate their respective labor laws to avoid a “race to the
bottom” of labour standards by multinational employers?

I. Introduction

In both Georgia and the United States, as in much of the world, an increasing amount of labour is
being performed by workers in the on-demand or “gig” economy. These workers often do not fit
into the traditional common-law distinction between “employees” and “independent contractors”,
and consequently there currently is much dispute over how to classify these workers and to
which workplace protections they are legally entitled.

This article begins by describing the rapid rise of on-demand work in both the Georgian and U.S.
economies. It next describes the nature of gig-economy work. Despite gig-economy companies’
attempts to label their workers as “independent contractors” rather than “employees”, in both
Georgia and the United States such work usually demonstrates some characteristics of both. The
article then describes the current status of labour laws in both Georgia and the U.S., finding that
the laws are inadequately responding to this type of work.

This article then reflects on broader questions such as how the law should systematically attempt to
resolve issues regarding the status of gig-economy workers. It considers options such as attempting to
clarify the way that workers are classified, rejecting classification systems altogether and instead either
expanding certain employment protections to all workers regardless of classification, and creating a
new intermediate status of the worker, tailored to on-demand workers, that would entitle those
workers to some labour protections but not others. Finally, this article urges countries to coordinate

! Professor of Law at Ohio Northern University College of Law, and currently is visiting at University of Akron School
of Law. He wishes to express his special gratitude to Professors Vakhtang Zaalishvili and Giorgi Amiranashvili, and of
course to his co-author Ana Mikhelidze. This article would not have been possible without all of their help and
encouragement.

2 Bachelor of Law, International Black Sea University.
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their respective labour laws on on-demand workers and to ensure that these workers receive at least a
minimal level of legal protection. The alternative would be a “race to the bottom” of labour standards
by multinational employers, to the detriment of workers everywhere.

II. The Rise in Contingent and On-Demand Work in the U.S. and Georgian Economies
A. United States

Existing labor and employment laws are predicated on the assumption of long-term, stable
employment relationships.> This assumption, however, has been eroding consistently for at least the
last couple of decades. It started with the transition from long-term employment relationships to
contingent work — work expressly designed to be short-term, including independent contractors (also
called freelancers or consultants), on-call workers, and workers provided by temporary help agencies.
That erosion has accelerated into a landslide over the last 2-3 years with the explosion of the on-
demand or “gig” economy.’

There is no set definition of gig work.® It typically involves a single task or project, and often is on-
demand.” The gig could last for weeks or months (in which case it resembles a short-term job) or for
only a few minutes.® A gig worker may take one gig at a time or juggle several at once.” The recent
explosion in the quantity of gig work is largely attributable to the rise of companies (such as Uber!®
and Grab) connecting workers with gigs through websites or mobile applications (more commonly
known as apps).

The United States Bureau of Labor Statistics (BLS) stopped counting “contingent workplace”
arrangements after 2005,!' though it will start counting again as part of the May 2017 Current
Population Survey.!? As of 2005, the BLS estimated that contingent work accounted for 1.8-4.1% of
total employment, and that independent contractors constituted an additional 7.4% of total
employment.!3

The void left by the BLS’s hiatus in counting contingent workers has led to widespread speculation
about the size and growth of the gig economy.!* For now, the best estimate of the number of workers

3 Stone, K. V. W.,, From Widgets to Digits: Employment Regulation for the Changing Workplace, 2004; Sanjukta, M. P,
Uber as For-Profit Hiring Hall: A Price- Fixing Paradox and its Implications, 38 Berkeley, ]J. Employ. & Lab. L. 233,
2017, 249. Available at <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2817653>. (Noting that “[d]rivers'
description of their relationship with Uber corresponds to the conventional legal form for engaging labor under the
New Deal framework of work regulation, i.e., the employment relationship”).

4 Id. The Government Accountability Office estimates that approximately 40% of American workers are contingent. See
Murray, P, Gillibrand, K., Contingent Workforce: Size, Characteristics, Earnings, and Benefits, S. Doc. No. GAO-15-
168R, 2015, 4.

5> See infra notes 12-20 and accompanying text.

¢ Torpey, E., Hogan, A., Working in a gig economy, Bureau of Labor Statistics Career Outlook, May 2016. Available at
<http://www.bls.gov/careeroutlook/2016/article/what-is-the-gig-economy.htm>.

71d.

81d.

°1d.

10 See, e.g., Woo, Ch., Bales, R., The Uber Million Dollar Question: Are Uber Drivers Employees or Independent
Contractors?, 68 Mercer L. Rev., 2017, 461.

W Hathaway I, Muro, M., Tracking the gig economy: New numbers, Brookings Institute Report, Oct. 13, 2016.
Available at <https://www.brookings.edu/research/tracking-the-gig-economy-new-numbers/>.

12 Secretary of Labor Perez, T., Innovation and the Contingent Workforce, U.S. Dep’t Labor Blog, Jan. 25, 2016.
Available at <https://blog.dol.gov/2016/01/25/innovation-and-the-contingent-workforce/>.

13 Bureau of Labor Statistics News, Contingent and Alternative Employment Arrangements, February 2005, USDL 05-
1433 (July 27, 2005), 1.

14 See, e.g., Steinmetz, K., Exclusive: See How Big the Gig Economy Really Is, Time, Jan. 6, 2016. Available at
<http://time.com/4169532/sharing-economy-poll/>. (Estimating that at least 14 million people currently work in the gig
economy), Neuner, J., 40% of America’s Workforce Will Be Freelancers by 2020, Quartz, Mar. 20, 2013; Miller, R., Half
of All Workers Could be Freelance by 2020, Startup Donut, June 26, 2015. See generally Lobel, O., The Gig Economy &
The Future of Employment and Labor Law, 51 USF L. Rev., 2016. Available at <ssrn.com/abstract=514132>.
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in the gig economy comes from a Census Bureau dataset of "non-employer firms”, which counts
“businesses” that earn at least $1000 per year in gross revenues (or $1 in construction) but employ zero
workers.!> Approximately 86% of these “firms” are self-employed, unincorporated sole-proprietors.'®
In the rides and rooms industries, some 93% of the firms are such sole proprietors.!” These are exactly
the types of workers who seek part-time work in the gig economy. Thus, this dataset provides the best
snapshot currently available of American workers in the gig economy.

In the entire economy, these non-employer firms grew from 15 million in 1997 to 22 million in 2007

to 24 million in 2014.1® Figure 1'° below demonstrates the growth of these non-employer firms as
compared to payroll employment.

Figure 1

Nonemployer Firms and Employment (1997-2014) (United States)
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The rise of the gig economy is even more dramatic when limited to the ground transportation
industry. Figure 2?° below demonstrates that the number of non-employer firms in the ground
transportation industry rose sharply in 2010, the same year Uber launched in San Francisco. It then
exploded in 2014 — a trend that likely continues to the present.?! Jan Hathaway and Mark Muro
explain: “In [2014] the non-employer firm growth rate in ride-sharing was 34 percent, compared with
4 percent for payroll employment in the industry. Between 2010 and 2014, non-employer firms in
ride-sharing grew by 69 percent while payroll employment grew by just 17 percent.”??

15 Hathaway, I, Muro, M., supra note 11.

161d., 5.

17 1d.

'8 Hathaway, I, Muro, M., supra note 11. Total U.S. payroll employment was 129 million in 1997 and 145 million in
2014. I1d.

19 1d.

20 Id.

21 1d.

22 1d.
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Figure 2

Nonemployer Firms and Employment in Select Passenger Ground
Transportation Industries (1997-2014) (United States)
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The rise in the gig economy, especially if it occurs at the expense of traditional employment
relationships, significantly weakens American labour unions, because gig workers are much more
difficult to organize into unions. This is so for two reasons. First, under U.S. law, they may be
“independent contractors” instead of “employees”. Independent contractors are specifically
excluded from protection by the U.S. National Labor Relations Act,”® and attempts by
independent contractors to organize and bargain collectively may violate antitrust laws.?* The
status of gig economy workers as employees versus independent contractors has been widely
litigated” and theorized,?® but almost exclusively in the context of wage, hour, and benefit
disputes,” not in the context of whether the workers can organize into unions.?®

Second, workers in the gig economy may think of themselves as individual entrepreneurs and not
as workers with a collective interest.”? Uber drivers, for example, set their own schedules, work
alone, and drive their own cars. However, as Catherine Fisk has shown, Hollywood writers have
bargained collectively for 80 years despite working in a gig (albeit non-web-based platform)
economy.* Independent, entrepreneurial, short-term workers can organize and bargain
collectively if given the opportunity, motive, and legal protection to do so.3!

23 NLRA § 2(3); see also NLRB v. United Ins. Co., 390 U.S. 254 (1968) (applying general agency law principles to
determine whether insurance agents were employees or independent contractors under the NLRA).

24 See Sanjukta, M. P, supra note 3; Fisk, C., Hollywood Writers and the Gig Economy, 2017 U. Chi. Legal Forum, 2017.
Available at <https://legal-forum.uchicago.edu/publication/hollywood-writers-and-gig-economy>; Paul, S. M., The
Enduring Ambiguities of Antitrust Liability for Worker Collective Action, 47 Loy. U. Chi. L]., 2016, 969, 977,
Kennedy, E., Comment, Freedom from Independence: Collective Bargaining Rights for “Dependent Contractors”, 26
Berkeley J. Emp. & Lab. L. 143, 2005, 169-69.

2 See cases listed in Cherry, M. A., Gig Economy: Settlements Leave Labor Issues Unsettled, May 5, 2016. Available at
<ssrn.com/abstract=2776213>.

% See, e.g., Cunningham-Parmeter, K., From Amazon to Uber: Defining Employment in the Modern Economy, 96
Boston U. L. Rev., 2016, 1673; Woo, Ch., Bales, R., supra note 10; Cherry, M. A., Beyond Misclassification: The Digital
Transformation of Work, 37 Comparative Lab. L. & Policy J., 2017, 577. Available at <ssrn.com/abstract=2734288>.

27 Cherry, M. A., supra note 25.

28 Cf. Fisk, C., supra note 24 (using Hollywood writers as a case study in whether gig-like workers can (both legally and
practically) organize into a union).

2 Fisk, C., supra note 24, 1; Dubal, V., Wage Slave or Entrepreneur? Contesting the Dualism of Legal Worker Identities,
105 Cal. L. Rev. 101, 2017.

30 Fisk, C., supra note 24, 2.

31 1d.
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B. Georgia

Gig-economy relations are rapidly expanding in the Georgian labor market. However, there are
no precise data or statistics on this expansion. Consequently, we attempted to survey companies
providing on-demand services, but these companies declined to co-operate voluntarily. We,
therefore, conducted our own, informal, survey of on-demand workers in Georgia.

Based on the results of our informal surveys, we believe that most workers in the gig economy are
labeled as independent contractors, though functionally they may more closely resemble
employees. The exact number of these independent contractors is unknown. However, studies
conducted by Geostat in 2015 indicate that the number of self-employed workers is significantly
more than the number of workers classified as traditional “employees”. 32

A 2017 study demonstrates that 59% of self-employed workers are involved in agriculture.?
Information about the sectors in which the other 41% of self-employed workers are involved is
unknown. However, the growth of gig-economy work is obvious, even if unconfirmed by official
statistics. Such companies as Taxify, Maxim, Yandex Taxi, etc., are increasingly visible, rapidly
expanding, and purely based on gig-economy relations. Moreover, gig-economy work is expected
to become more and more widespread, as it is planned to regulate and renovate taxi parks and
other similar areas to facilitate gig-economy work.

III. Expanding Labour Protection to On-Demand Workers

A. Inthe United States

As described in Part II above, there is substantial current litigation over whether gig workers are
“independent contractors” instead of “employees”.3* Nearly all of this litigation has occurred in the
context of wage, hour, and benefit disputes,® not in the context of whether the workers can organize
into unions.?® To ensure that the benefits of collective bargaining are available to workers in the U.S.
gig economy, the following three things should occur:

First, U.S. courts and the National Labor Relations Board (NLRB or Board) (the federal
administrative agency charged with administering the NLRA) should classify gig-economy
workers such as Uber drivers as employees under the NLRA as well as under the other
employment statutes.?’

Second, if gig-economy workers nonetheless are classified as independent contractors, the NLRA
should be amended to narrow or remove the Section 2 exclusion of independent contractors3® and
the federal antitrust laws should be amended to ensure that they are not interpreted as applying
to collective bargaining involving such workers.*® As Catherine Fisk’s work with Hollywood
writers demonstrates,*’ collective bargaining is entirely appropriate for workers who have many
of the characteristics of independent contractors. Alternatively, the NLRA should be rewritten to

32 Employment and non-employment, Geostat report on 2006-2015 years, 2015.<http://www.geostat.ge/>.

33 “The Anatomy of Georgian Labor Market”, Georgian Political and Business Insight, March 30, 2017. Available
at<https://bpi.ge/saqartvelos-shromis-bazris-anatomia/>.

34 See, supra notes 23-26 and accompanying text.

35 Cherry, M. A., supra note 25.

36 See, supra note 24 and accompanying text.

37 See Eisenbrey, R., Mishel L., Uber business model does not justify a new ‘independent worker’ category, Economic
Policy Institute, March 17, 2016. Available at <http://www.epi.org/publication/uber-business-model-does-not-justify-a-
new-independent-worker-category/>.

38 NLRA § 2(3). This may also require replacing the word “employee” throughout the statute with the word “worker”.

39 See Sanjukta, M. P., supra note 3.

40 Fisk, C., supra note 24.
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recognize a new category of “independent workers”#! for workers in the gig economy, and to
recognize that these workers are entitled to organize and collectively bargain for the terms and
conditions under which they work.

Third, an appropriate bargaining unit for purposes of organizing and bargaining should be
interpreted broadly. The NLRA Section 9(b) gives the Board the authority to define an
appropriate bargaining unit for a given workplace,*? and establishes procedures for doing so.*> The
Board should interpret this to include not only physical workplaces but also virtual ones.

An example of how this might work in practice is provided by the recent emergence of a union-
like association in Seattle.** In December 2015, the City of Seattle enacted an ordinance® to
permit for-hire drivers to organize and elect representatives to bargain on their behalf with the
companies that direct their work for better compensation rates and other contract terms. The goal
of the ordinance is “[l]eveling the bargaining power between for-hire drivers and the entities that
control many aspects of their working conditions”;* City Council specifically found that:

Business models wherein companies control aspects of their drivers’ work, but rely on the drivers
being classified as independent contracts, render for-hire drivers exempt from minimum labor
requirements that the City of Seattle has deemed in the interest of public health and welfare, and
undermine Seattle’s efforts to create opportunities for all workers in Seattle to earn a living
wage.¥’

The Seattle ordinance establishes a procedure for (1) for organizations to register as qualified
driver representatives (QDRs), and (2) for drivers to select from among those QDRs an exclusive
driver representative (EDR) to be the exclusive representative of for-hire drivers operating in the
city for a particular on-demand company.”®* A QDR becomes an EDR by submitting to the
Director of the City’s Finance and Administrative Services (Director) “statements of interest” from
qualified drivers that “clearly state that the driver wants to be represented by the QDR for the purpose
of collective bargaining.”*’

Once an EDR is certified, the EDR and the company must meet and bargain over vehicle standards,
safe driving practices, the nature and amount of payments to be made, minimum work hours, and
work rules.® If the parties reach an agreement, the agreement must be reduced to writing®' and
certified by the Director,>? after which it becomes final and binding on all parties.>® If the parties fail to
agree, the ordinance requires interest arbitration upon either party’s request.>

41 See Harris, S. D., Krueger, Alan, B., A Proposal for Modernizing Labor Laws for Twenty-First Century Work: The
“Independent Worker ”, The Hamilton Project Discussion Paper 2015-10.

4229 U.S.C. § 159(b) (“The Board shall decide in each case whether, in order to assure to employees the fullest freedom
in exercising the rights guaranteed by this Act [subchapter], the unit appropriate for the purposes of collective
bargaining shall be the employer unit, craft unit, plant unit, or subdivision thereof.”).

4 1d.

4 See generally Van Wezel Stone, K., Unions in the Gig and On-Demand Economy, American Prospect (forthcoming
Winter 2017); Sanjukta, M. P, supra note 3, at Part I.A; Council Unanimously Adopts First-of-its-Kind Legislation to
Give Drivers a Voice on the Job, Seattle City Council Press Release, Dec. 14, 2015.Available at <https:
/Iwww seattle.gov/council/issues/giving-drivers-a-voice>.

4 City of Seattle, Council Bill 118499 (adopted Dec. 14, 2015), amending Seattle Municipal Code § 6.310.110 and adding
new § 6.310.735.

46 City of Seattle, Council Bill 118499 §1(J).

471d. at §1(H).

48 1d. at § 2.

4 1d. at § 3(F)(1).

50 Id. at § 3(H).

511d.

52 1d. at § 3(H)(2).
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In March 2016, the U.S. Chamber of Commerce sued the City of Seattle in federal court to declare the
ordinance unlawful and enjoin its enforcement.> In its complaint, the Chamber argued that the
ordinance violated the Sherman Antitrust Act and was preempted by the NLRA. In August, the court
dismissed the lawsuit, finding that because the ordinance had not yet been implemented, the Chamber
had not yet been harmed and so lacked standing to sue.>® The judge left the door open for the chamber
to re-file the suit at a later time. In December 2016, the ordinance went into effect, and the Chamber
almost immediately filed to reinstate its suit.

The Seattle ordinance illustrates that gig-economy work is compatible with unions and collective
bargaining. Ironically, a finding by the NLRB or the courts that gig-economy workers are “employees”
covered by the NLRA would probably result in a finding of NLRA preemption. However, preemption
of the Seattle ordinance would be a small price to pay for opening the door for gig-economy workers
across the country to organize.

B. In Georgia

As described above, our attempts to survey companies offering on-demand work in Georgia were
unsuccessful. Consequently, we conducted independent research by informally surveying gig-
economy workers directly. We asked them the following questions: How do they get in touch
with the companies? What are the procedures for getting a license? Do the companies tell them
that they are employees or independent contractors? What are their rights and obligations? Who
determines how long they must work, and the number of days they must work? Must they notify
the company when they want to go on a vacation? Is any system of benefits in the company, and
generally, what do they receive in return for being associated with the companies?

From our research, we find that, similar to in the U.S., in Georgia the companies label their gig-
economy workers as independent contractors rather than employees. Superficially, these workers
resemble traditional independent contractors in many respects. However, on closer inspection,
there are many aspects of the relationship that make them much more similar to employees and
not to independent contractors.

Because Uber and Grab are illustrative of gig-economy work in the US market, in Georgia we
examined the same type of companies to facilitate comparison. Many such Georgian on-demand
transportation companies have their contracts available online. All of them require their drivers
to sign sublicense agreements.>” The procedure starts with a prospective on-demand driver filling
out an online application, providing some substantial information to the company. The
prospective driver than must register with the company and the app that the company will use to
assign work to the driver. However, before the driver can begin working, the driver must
interview with the company. After this interview, the company notifies the driver whether s/he
will be permitted to drive using the company’s platform.

This interview is not the only similarity between these gig-economy workers and traditional
employees. We found that they experience far less independence than traditional independent
contractors. For example:

53 Id. at § 3(H)(2)(a).

54 1d. at § 3().

55 Case No. 2:16-cv-00322 (W.D. Wash., filed March 3, 2016); Beekman, D., Chamber of Commerce Sues Seattle over
Allowing Uber-driver Unionizing, The Seattle Times, March 3, 2016. Available at
<http://www.seattletimes.com/seattle-news/politics/chamber-of-commerce-sues-seattle-over-allowing-uber-driver-
unionizing/>.

56 Beekman, D., Judge Tosses U.S. Chamber’s Suit Against Seattle over Uber Union Law, Calling it Premature, The
Seattle Times, Aug. 9, 2016. Available at <http://www.seattletimes.com/seattle-news/politics/judge-tosses-chambers-
suit-against-seattle-over-uber-law/>.

57 Many of these Georgian on-demand transportation companies have some workers to whom they furnish cars, and
other workers who supply their own cars. This article focuses on the latter group of workers.
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e Drivers are entitled to select the route, but this route must be the least expensive one unless
the customer demands differently.

e Drivers may not communicate with the costumers unless it is necessary or the customers
start the conversation themselves.

e Drivers are instructed on what to wear and how to look.

Drivers must inform the company if they want to take time off, (e.g., for vacation); otherwise
it may reflect on their performance.

e Drivers do not have pre-determined working hours, but if they work an insufficient number
of hours, this will reflect poorly on their performance ratings. Similarly, drivers are entitled
not to take riders assigned to them by the app, but again this affects their performance rating.
If a driver has a low rating, the company is entitled to terminate the license contract.

e Drivers usually pay a commission to the company for the use of the company’s app. The
commission averages 10-15 percent. This enables drivers to receive referrals from the
company for customers, and enables the company to ensure that the clients will pay for the
service.

e Some companies act as tax agents®® for these workers.

Generally, these are the terms of driving for an on-demand transportation company in Georgia.
The companies consider the workers as self-employed. The contract between the company and
the workers explicitly states that it is not an employment contract, but a sublicense agreement.
These workers enjoy more freedom than traditional employees do, (e.g., they can set their own
hours), but they are not as free in performing their job as traditional independent contractors are,
and like traditional employees, they represent the weaker party in the contract. Thus, as in the
United States, gig-economy workers in Georgia fall somewhere in-between traditional employees
and traditional independent contractors.

The category of gig-economy workers is mentioned nowhere in Georgian legislation. Gig-
economy work is so new in Georgia that there is no court practice in this field. Gig-economy
workers have not [yet] created trade unions.

In Georgia, trade unions are extremely important in labor relations. They are one of the most
powerful tools for parties in labor relations, to achieve the terms most favorable to all of them.
Their role equally important for gig-economy workers as they are for traditional employees.

The right to establish and join associations, such as trade unions, is a constitutional right in
Georgia.> This underlines the importance of such organizations and is envisaged in the organic
law — Labor Code of Georgia, the entire chapter of which is dedicated to the freedom of [labour]
association.

The Constitution of Georgia states that the national legislation shall comply with all the
international conventions to which the country is a signatory party and which do not contradict
the supreme law of the country itself.®* Therefore, there are several international documents that
have significant influence on Georgian labor legislation.

Georgia is a party to the European Convention on Human Rights, which declares the right to
freedom of peaceful assembly and to freedom of association with others, including the right to
form and to join trade unions for the protection of workers’ interests as a universal right. ¢!

58 Georgian Law No.3591 from 2010, Tax Code of Georgia, Art 20 (par 2) — “Tax agent is a person, which in pre-defined
cases has to fulfill the taxpayer’s obligation in pre-defined cases by the pre-defined rule”.

59 Article 4, par. 5 Constitution of Georgia (as per revision in 2018 by the Constitutional Law No.2071).

60 Article 26 of the Constitution.

61 Article 11. European Convention on Human Rights (ECHR). Available at
<http://www.echr.coe.int/Documents/Convention_ENG.pdf>.
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On June 23, 1999, ILO Convention 87 Freedom of Association and Protection of the Right to Organize
(1948) was enacted in Georgia®?, according to which the country took the obligation to ensure that
employees in different sectors would enjoy the right to establish and join associations.®® On July 1,
2005, the Parliament of Georgia also ratified the European Social Charter,* Article 5 of which ensures
that the member states do not alter their legislation to limit the right of workers and the employers to
join international and national professional organizations (right to organize).

Moreover, as a result of trade unions being subject to such high public interest, there is a distinct
Law of Georgia on Trade Unions.

The Constitution of Georgia confers the right to establish and join associations/trade unions on
everyone, while article 40! of Labor Code of Georgia states that employers and employees have
the right to create and join trade unions. The Law on Trade Unions repeats® the formula set by
the Constitution, adding that such unions shall be established at any enterprise, institution,
organization, etc.%

Both the supreme law and the special law are sufficiently flexible to accommodate nontraditional
forms of work — forms that do not primarily fall into any classical categories of employment
relations. However, the Labor Code of Georgia, which normatively falls between the two above
mentioned documents, declares that establishing such unions is only possible by employers and
employees.”” Since this document also prescribes who they shall be,*® this implies that workers
who are not an “employees” in a classical way are subject to some limitations set by their
contractors, and will not be able to technically realize the right to free labor association as granted
by the supreme law of the country and international documents to which Georgia is a party. Gig-
economy workers officially do not fall into any category, except for independent contractors;
however, as we mentioned above, they are somewhere in between. Therefore, in terms of current
regulation on trade unions, the court would have significant importance in deciding whether
these individuals are entitled to create and join trade unions.

IV. Considering a Systematic Approach to Regulating Gig-Economy Workers

As described above and by others, gig-economy workers do not fit neatly into the common-law
distinction (incorporated into many labour and employment statutes) between “employees” and
“independent contractors”. At some level, this is a very old issue that has only become more visible
because a larger percentage of the workforce is doing gig work than before, and because a larger
proportion of these new gig workers are white-collar and professional employees. As described in Part
II, in the U.S,, the trend from traditional fulltime and lifetime employment to precarious work began
at least a decade before digital platforms began to rapidly accelerate this trend. Indeed, one of the most
infamous labour decisions in the U.S. is an effort to determine whether one of the oldest types of
precarious work in the world — migrant agricultural labour — constitutes “employment” or whether
these workers instead are “independent contractors”.®® The result, in this case and throughout U.S.
labour/employment law, is a tremendous amount of indeterminacy’® in how to draw the line between

62 Resolution of 1999 Ne2144 of Parliament of Georgia on ratifying ILO Convention 87 Freedom of Association and
Protection of the Right to Organize.

63 Artice 2, 1948 ILO Convention 87 Freedom of Association and Protection of the Right to Organize,

64 Resolution N°1876 of 2005 of the Parliament of Georgia on ratifying the European Social Charter and its supplement.
65 Article 2(2), 2018 Law of 2018 on Georgia on Trade Unions.

66 Article 2(3).

67 Article 40!, Labor Code of Georgia (2010 Organic Law No.4113-RS).

68 Article 3.

6 Secretary of Labor, U.S. Dept. of Labor v. Lauritzen, 835 F.2d 1529 (7% Cir. 1987).

70 1d. (creating a multi-factor test, in which the factors are unweighted and in most cases easily could be decided either
way).
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these two employment categories. Professor Orly Lobel accurately summarizes the state of U.S. law on
the issue when she says that the tests used to distinguish employees from independent contractors “are
notoriously incremental, applied case-by-case, reliant on multiple weighted factors, and frequently
reject the labels adopted by the contracting parties.””!

One potential solution is to simplify the classification test. In 2015, the U.S. Department of Labor
(DOL) issued new guidance on classifying independent contractors.”? The DOL’s new guidance relies
on the language of the Fair Labour Standards Act (FLSA), which among other things sets a minimum
wage, requires time-and-a-half for more than 40 hours of work per week, and forbids most child
labour. The FLSA language defines “employment” broadly, as “to suffer or permit to work”.” The new
guidance expands FLSA worker protections by narrowing the grounds under which a worker qualifies
as an independent contractor.”*

A second potential solution is to reject the employee/independent contractor distinction entirely, and
instead to protect all workers regardless of status.”> Some U.S. statutes already do this. Examples
include the whistleblowing and anti-retaliation provisions of financial statutes like Dodd-Frank and
Sarbanes-Oxley’® Similarly, the [State of] Washington Law Against Discrimination prohibits
discrimination against workers regardless of status.”’

A third potential solution is for the law to recognize an intermediate category of worker between
employees and independent contractors. For example, Seth Harris and Alan Krueger have
suggested a category such as “independent workers”, and have argued that they receive the right
to organize and bargain collectively.”® Presumably, workers in this intermediate category would
receive the protection of some workplace laws but not others. This approach, however, appears to
suffer from two major challenges: (1) deciding which protections these workers will and will not
receive, and (2) creating a classification system that distinguishes these workers from “employees”
and “independent contractors” without returning to the same indeterminacy problems described
above.

In Georgia, there is no official record of any legal disputes that have arisen regarding the status of
gig-economy workers. Nor is there any extant legislation on the topic. However, given the recent
expansion of gig-economy work, sooner or later the need for regulation will become inevitable.

Under Georgian law, there is a set of criteria, according to which it can be determined whether a
given type of work falls into a category of a labour relations. These criteria are: organized labor
conditions; remuneration from an employer to an employee; a continuous, long term relationship;

1 Lobel, O., The Gig Economy and the Future of Employment and Labor Law, March 2016, 8. Available at
<http://ssrn.com/abstract=514132>.

72 U.S. Dep’t of Labor, Wage & Hour Div., Administrator’s Interpretation No. 2015-1 (July 15, 2015). Available at
<https://www.dol.gov/whd/workers/Misclassification/AI-2015_1.htm>.

73 FLSA, 29 U.S.C. § 2033(g).

74 Lobel, O., supra note 71, 9.

75 See Dau-Schmidt, K. G., The Impact of Emerging Information Technologies on the Employment Relationship: New
Gigs for Labor and Employment ILaw, 2017 U. Chi. Legal Forum 63, 2018. Available at
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2951967>. It is argued that the “outmoded legal definitions of who
is an employee and who is an ‘independent contractor” should be abandoned in favor of “broad, perhaps universal,
coverage for workers”.

76 Lobel, O., supra note 71, 9.

77 Wash. Rev. Code § 49.60.040; Marquis v. City of Spokane, 922 P.43, 45 (Wash. 1996) (interpreting the law as
extending to all worker relationships); see also D’Annunzio v. Prudential Ins. Co. of America, 927 A.2d 113, 123 (N.].
2007) (extending whistleblower protection to worker notwithstanding an employment contract classifying him as an
independent contractor).

78 Harris S. D., Krueger, A. B, A Proposal for Modernizing Labor Laws for Twenty-First Century Work: The
“Independent Worker”. Available at
<http://www.hamiltonproject.org/papers/modernizing labor_laws_for_twenty_first_century_
work_independent_worker>.
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subordinate status of the worker; and a right to instruction. However, the meaning of “employee”
in this regard is vague and does not specify whether it is an employee in a classic understanding,
or whether it also includes people who do some job for a determined period of time for
remuneration.”

The Supreme Court of Georgia, affirming a decision by the Court of Appeals, has held that as long
as a contract states the obligation of a party to obey the internal regulations of the entity, this
shall also qualify as a labor relation.®’ This case is important because of the element of obeying the
internal rules of the organization is the same in gig-economy work as it is in traditional
employment.

As in the U.S., gig-economy workers in Georgia are in a grey area between traditional employees
and independent contractors. This can be seen most clearly when workers must notify the
company before taking a vacation, or when they must accept work as directed by the company so
they can maintain their rating, or when they receive remuneration from the company.

Regardless of the approach that ultimately is taken to classifying gig-economy workers, it is imperative
that all countries be aware of, and to the extent possible be at least somewhat consistent with, the laws
of other countries. One country’s labor laws do not need to mirror image of the labour laws of another
country, but it is important that each country find some way to ensure that gig-economy workers
receive some degree of workplace protection. In Georgia, for example, the government can either
regulate gig-economy work now, or wait for later when gig-economy work is even more prevalent
(and there are more-entrenched interests both favouring and opposing regulation). Regardless of
whether Georgia creates a new category of workers, or fits these workers into existing categories in
labour law, it is important that these workers must enjoy some degree of legal protection. In this
process, the role of the court system is crucial, and the case described above provides hope that the
existing gaps in the legislation will be properly filled.

The alternative (for Georgia, the U.S., and all countries) is a race-to-the-bottom?! of labour standards,
with capital flowing to those countries with the weakest labour standards (and thus the least expensive
labour costs). This would grossly disserve all workers.
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Collective Bargaining

Abstract

The Association Agreement concluded in 2014 by and between the European Union and the
European Atomic Energy Community and their Member States, on the one part, and Georgia on
the other part, obliges Georgian Government to respect, promote and realize in its law and
practice the effective recognition of the right to collective bargaining. The research aims at
emphasizing the main aspects promoting the effective recognition of the right to collective
bargaining.

The research highlights the necessity of establishing the notion of “extension” of a collective
agreement and stating the mandatory and voluntary issues of collective bargaining on the
statutory level, as an effective means for protecting employees’ interests. Additionally, the
research considers the mechanism of collective bargaining as a token of the commonwealth and
the economic stability of the country and evaluates its impact on the prevention and settlement of
collective disputes. Consequently, it is aimed at detecting the shortcomings of the present
Georgian law and to propose possible ways of improvement.

Introduction

The development of a market economy, globalization, increase in non-standard forms of
employment and the necessity of temporary contracts, raised the importance of collective
bargaining in the society. 2

Throughout the history of labour relations, collective bargaining has always existed in a certain
way and form. However, primary labour unions were considered as illegal organizations. During
the 19 century, forming labour unions was decriminalized and in 1891 British economist and
politician, Beatrice Web? was the first person, who used the word “Collective Bargaining”. *

Collective bargaining is one of the useful mechanism for diminishing inequality in the labour
relationship. This mechanism is exercised by a trade union in a way of protecting the interests of
the less protected party of labour relation — employee. Scientific research results prove that the
countries with highly coordinated collective bargaining tend to have less inequality in wages,
lower and less persistent unemployment, and fewer and shorter strikes than countries where
collective bargaining practice is less established.>

Collective bargaining ensures the parties with the right to participate equally in the decision-
making process, regarding the issues, which in earlier times were regarded as management
prerogatives (e.g. transfer, promotion, redundancy, discipline, etc.),’ such participation increases

I Master in Law, Head of Legal Office of International Black Sea University.

2 Gernigon, B, Odero, A., Guido, H., ILO Principles Concerning Collective Bargaining, International Labour Review,
2000, vol. 139, No. 1, 33. Available at < http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf>.

3 For biographical details see: <http://www lse.ac.uk/about-lse/lIse-leading-women/biographies/beatrice-webb>.

4 Sun, L., Collective Bargaining. Available at <http://www.businessdictionary.com/article/393/collective-bargaining>.

> Aidt, T., Tzannatos, Z., Unions and Collective Bargaining: Economic effects in a Global Environment, Washington
DC, World Bank, 2002. Available at <http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/
publication/wcms_108393.pdf>.

6 Silva, S., Collective Bargaining Negotiations, International Labour Organization, Act/Emp, Publications, 1996, 6.
Available at <http://www.ilo.org/public/english/dialogue/actemp/downloads/publications/srscbarg.pdf>.
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the motivation of the employee, what improves the productivity of the company.” Collective
bargaining can also diminish the conflicts at the workplace — concluding collective agreement can
be regarded as one of the preventive measures for collective dispute.®

Collective bargaining serves as a core stone of the democracy and developed market economy.

The right to collective bargaining is a fundamental right endorsed by the members® of the
International Labour Organization® in joining the Organization.!! The right to collective
bargaining is recognized by the Declaration of Philadelphia of ILO (1944).12

Georgian legislation acknowledges the right to collective bargaining. The amendment made to the
Georgian Constitution on the 23 of March 2018, rendered the status of organic law to the law
“On Trade Unions”. With this act, the role and importance of collective bargaining in Georgian
legislative sphere were emphasized.

Georgian constitution!® states that “everyone shall have the right to form and to join trade unions
in compliance with the organic law” * Georgian Labour Code (GLC) also regulates the issues
related to collective bargaining. °

According to the Association agreement!® concluded on the 27" of June, 2014 by and between the
European Union and the European Atomic Energy Community and their Member States, on the
one part, and Georgia, on the other part, Georgia is committed to respect, promote and realize in
its law and practice the internationally recognized core labor standards, as embodied in the
fundamental ILO conventions.!” Additionally, paragraph a) of part 2 of Article 229 particularizes
the freedom of association and the effective recognition of the right to collective bargaining.
Therefore, “respect, promote and realize” presuppose that the issue should be precisely regulated
on the legislative level (by legal and sub-legal acts) as well as by case law. This will lead to the
broader and effective usage of the mechanism of collective bargaining. Hence, the existence of a
wide range of scientific and practical research related to collective bargaining will raise public
awareness and will encourage the legislator to perform relevant activities to respect, promote and

7 Industrial and Employment Relations Department (DIALOGUE) — Social Dialogue, Labour Legislation Guidelines.
Chapter three, Substantive Provisions of Labour Legislation: Effective Recognition of the Right to Collective
Bargaining. Available at <http://www.ilo.org/legacy/english/dialogue/ifpdial/llg/noframes/ch3.htm>.

8 Khabo, F. M., Collective Bargaining and Labour Disputes Resolution — Is SADC Meeting the Challenge? ILO Sub-
Regional Office for Southern Africa, Issues Paper No 30, 2008, 1. <http://www.ilo.org/wcmsp5/groups/public/---africa/-
--ro-addis_ababa/---sro-harare/documents/publication/wcms_228800.pdf>.

% ILO has 187 by member states (including Georgia) — data collected on 26.02.2019.

10 Official web-site: <www.ilo.org>.

W Gernigon, B., Odero, A., Guido, H., supra note 2, 51.

12 “The Conference recognizes the solemn obligation of the International Labour Organization to further among the
nations of the world programs which will achieve.... the effective recognition of the right of collective bargaining, the
cooperation of management and labour in the continuous improvement of productive efficiency, and the collaboration
of workers and employers in the preparation and application of social and economic measures... “, Declaration of
Philadelphia, para. e) of part. 3. See at <https://www.ilo.org/legacy/english/inwork/cb-policy-guide/declarationof
Philadelphial944.pdf >.

13 Article 26 of the Georgian Constitution, Departments of the Parliament of Georgia, 31-33, 24/08/1995. Available at
<https://matsne.gov.ge/ka/document/view/30346?publication=35>.

14 On the case Wilson v UK [2002] IRLR 568 European Count of Human Rights stated that “. The Court has consistently
held that although collective bargaining may be one of the ways by which trade unions may be enabled to protect their
members' interests, it is not indispensable for the effective enjoyment of trade union freedom.” Collective bargaining is
not itself the fundamental right.

152010 No.4113-RS Organic Law Labour Code of Georgia. Available at <https://matsne.gov.ge/en/
document/view/1155567?publication=10>.

16 Text is available at: <https://cdnl-eeas.fpfis.tech.ec.europa.eu/cdn/farfuture/VjycjKJ-ii2865918FY Z8Phir2Qqs0f2jZU
oh4un5IE/mtime:1473773763/sites/eeas/files/association_agreement.pdf >.

17 Paragraph 2 of Article 229 of the Association Agreement.
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realize the freedom of association and the effective recognition of the right to collective
bargaining.

Publication concerns issues related to the notion, function and principles of collective bargaining,
the role of trade unions on the stages of establishment and development of trade unions The
Article also refers to the collective agreement, as one of the logical outcomes of the collective
bargain process and discusses its connection with an individual labor agreement. The publication
emphasizes the effect of the collective bargaining on the welfare and economic stability of the
state and consequence on the prevention and settlement of the collective dispute. The method of
comparative analysis is used for better reflection of collective bargain within the in civil law and
common law systems.

Normative arrangement of the notion of collective bargaining

Legal doctrine acknowledges two types of the definition of collective bargaining — broad!® and
narrow. ' In a broad sense, collective bargaining includes all sorts of bipartite or tripartite
discussions relating to employment and industrial relations that may affect a group of employees
directly or indirectly. Such bargaining could be conducted with or without the state involvement
aiming at reaching the consensus considering the interest of the bargaining parties.?’ In its broad
sense, collective bargaining is also mentioned as “social dialogue”. 2!

A narrow meaning of collective bargaining implies only bipartite negotiations, where there is an
intention to reach an agreement. In this case, the parties of the bargaining are
employer/employer’s association and trade union. The agreement concluded as a result of such
negotiation is binding not only for the signatory parties, but also for those group of employees
who were represented by the parties during the bargaining process.??

Georgian legislation does not give the direct legal definition of collective bargaining. However,
Article 3 of the GLC defines the subjects of labor relations - employer or the association of
employers and the employee or the association of employees. As for the state, Article 48! °f GLC
regulates States involvement in the bargaining process as an intermediately .23

Consequently, it can be concluded that Georgian legislation includes the definition of collective
bargaining in its narrow scenes. Such definition is derived from the obligation arisen from the
ratification of ILO Convention No.98, 1949 - Right to Organize and Collective Bargaining,? as the
convention defines collective bargaining in its narrow scenes. %

18 Such type of bargaining is considered as informal bargaining in the French law (negociation officieuse), while in UK
it is considered as permanent.

19 Such type of bargaining is considered as formal bargaining in the French law (negociation officielle), while in UK it is
considered as dynamic.

20 Cordova, E., Collective Bargaining, Comparative Labour Law and Industrial Relations, 3 edition, Blanpain (ed.),
1982., 220.

21 Collective bargaining: a policy guide/International Labour Office, Governance and Tripartism Department
(GOVERNANCE), Conditions of Work and Equality Department (WORKQUALITY) - Geneva, 2015. Available at
<http://www.world-psi.org/sites/default/files/documents/research/wcms_425004.pdf>.

22 1d; See also Blanpain, R., Baker J. J., Comparative Labour Law and Industrial Relations in Industrialized Market
Economies, Wolters Kluwer, 2004, 512.

23 According to the Article, upon the initiative of the party, a mediator appointed by the Ministry of Internally
Displaced Persons from the Occupied Territories, Labor, Health, and Social Affairs of Georgia could be involved in the
bargaining process. Herewith, in certain circumstances, if there is a heightened public interest, the Minister may, on
his/her own initiative, at any stage of the dispute, appoint a mediator for the dispute.

24 Ratified by the act the Parliament of Georgia on 22 June, 1994. Available at <https://matsne.gov.ge/
ka/document/view/1213006?publication=0>.

% According to Article 4 of the Convention: “...voluntary negotiation between employers or employers' organizations
and workers' organizations, with a view to the regulation of terms and conditions of employment by means of collective
agreements.”
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On the international level, the collective bargain is regulated by ILO declaration?® and relevant
recommendations,?” as well as by European Social Charter.?8

In Georgian legislation, at the very beginning collective bargaining was regulated by Georgian
Law on Collective Agreements.?” Nowadays, by the present legislation, GLC and Georgian Organic
Law “On Trade Unions”3° regulate the issue.

Principles of Collective Bargaining

Collective bargaining is oriented on protecting the interest of the employees by reaching the
consensus with the employer. Fair bargaining process is conducted based on a set of principles which
are free and voluntary negotiation, free choice of bargaining level and the principle of good faith. 3!

Free and Voluntary Negotiation

The voluntary nature of collective bargaining is explicitly laid down in Article 4 of the Convention on
Right to Organize and Collective Bargaining.3? During the preparatory work for Collective Bargaining
Convention, the Committee on Collective Bargaining agreed upon an interpretation of the term
“promotion” (of collective bargaining) in the sense that it “should not be capable of being interpreted
in a manner suggesting an obligation for the State to intervene to impose collective bargaining”.3® The
Committee stated that nothing in Article 4 of Convention No. 98 places a duty on a government to
enforce collective bargaining with a given organization by compulsory means, and that such an
intervention by a government would alter the nature of bargaining. 34

Collective bargaining should be conducted with the spirit of efficiency, independenc, autonomy
of the parties and the free and voluntary nature of the negotiations.?® Free and voluntary
negotiations and autonomy of the parties is considered as one of the fundamental aspects of the
freedom of association. 3 Consequently, third party intervention in the bargaining process
(including from the State), with the effect of annulling or modifying the content of freely
concluded collective agreements, is contrary to the principle of voluntary collective bargaining.?’

GLC and Georgian Organic Law “On Trade Unions” does not imply direct provisions regarding
the conduction of collective bargaining on free and voluntary principles. Restriction set by GLC —
“The state or local self-government bodies shall not interfere in the process of concluding a

26 The Declaration of Philadelphia (1944), Tripartite Declaration of Principles concerning Multinational Enterprises and
Social Policy (1997) and ILO Declaration on Fundamental Principles and Rights at Work (1988)
<http://www.ilo.org/public/english/bureau/leg/declarations.htm>.

27 The whole list of conventions and recommendations regarding collective bargaining is available at <http://www.
ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12030:0::NO:::>.

28 European Social Charter (1996), ratified by the act of the Parlaimnet of Georgia N0.1876 — RS on the 1+ of July, 2005.
Available at <https://matsne.gov.ge/ka/document/view/1392164>.

2 Georgian Law on Georgian Law on Collective Agreements, Parliamentary Gazette 47-48, 31/12/1997. Declared void
by the Law No.3132 (25.05.2006), No.23, 19.06.2006. Available at <https://matsne.gov.ge/ka/document/view/29998>.

30 Georgian Organic Law on Trade Unions, 3825-Is, 30/11/2018. Available at <https://matsne.gov.ge/ka/
document/view/ 4382851?publication=0>.

31 Gernigon, B., Odero, A., Guido, H., supra note 2, 40.

32 “ .to encourage and promote the full development and utilization of machinery for voluntary negotiation between
employers or employers' organizations and workers' organizations...”.

33 Gernigon, B., Odero, A., Guido, H., supra note 2, 40.

341d., 41.

3 1d., 34.

36 Freedom of Association: Digest of decisions and principles of Freedom of Association Committee of the Governing
Body of ILO, Geneva, International Labour Relations office, fifth edition, 2006. 117. Available at <http://www.ilo.org/
wemsp5/groups/public/@ed_norm/@normes/documents/publication/wems_090632.pdf>.

37 Fundamental Rights at Work and International Labour Standards, Geneva, International Labour Relations Office,
2003. 30. Available at
<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@normes/documents/publication/wcms_087 424.pdf>.
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collective agreement. An agreement concluded as a result of similar interference shall be void” 38 -
more or less grants the guarantees for conducting collective bargaining on voluntary basis.
However, the provision herein is mainly oriented on restricting the involvement of the state
bodies in the bargaining process, while intervention can also be conducted by third persons, as
well as by one party forcing another to conduct collective bargaining in a certain way or form.

Non-existence of the direct provision regarding conducting collective bargaining on free and
voluntary basis is compensated by the independence of the trade union, stipulated by Article 5 of
Georgian Organic Law on Trade Unions, as well as relevant provisions as well as by the relevant
provisions from Georgian Civil Law and provisions of Convention 98 - Right to Organize and
Collective Bargaining.?

Right to Select Bargaining Level

Collective bargaining could be held on national, sectoral or enterprise (company) level. Parties to
collective bargaining on the national level normally are national associations of employers and
employees. It aims at providing a floor for lower-level bargaining on the terms of employment,
often taking into account macroeconomic goals. Bargaining on sectoral level aims at the
standardization of the terms of employment in one industry, while bargaining held on enterprise
(company) level aims at organizing the labor relations by and between employees of the
enterprise and the enterprise itself. 4°

ILO Collective Bargaining Recommendation*' sets the principle of freedom of election of the
bargaining levels, as well as sets the levels itself. According to the recommendation, collective
bargaining should be possible at the level of the establishment, the undertaking, the branch of
activity, the industry, or the regional or national levels.#? Herewith, there is no generally
accepted best level for bipartite collective bargaining. The appropriate level or levels for
bargaining depend on the strength, interests, objectives and priorities of the parties concerned. 4
Negotiation levels differ by countries. Herewith, in no country does it take place exclusively on
one level. #

Bargaining on national level enshrines employers and trade unions to strengthen their positions on the
national level. ¥ However, even in Sweden, where an old tradition of conducting collective bargaining

38 Part 6 of Article 41 of GLC.

39 As the convention is ratified by the Georgian Parliament, it has become the part of national legislation.

40 Organization for Economic Co-operation and Development (OECD), Collective Bargaining: Levels and Coverage, 170.
Available at <http://www.oecd.org/els/emp/2409993.pdf>.

4 Collective Bargaining Recommendation, 1981 (No. 163). Available at <http://www.ilo.org/dyn/normlex/
en/f?p=NORMLEXPUB:12100:0:NO:12100:P12100_INSTRUMENT _ID:312501:NO>.

42Provision 4.1.

43 Industrial and Employment Relations Department (DIALOGUE) - Social Dialogue, Labour Legislation Guidelines,
Chapter III: Substantive Provisions of Labour Legislation: Effective Recognition of the Right to Collective Bargaining.
Available at <http://www.ilo.org/legacy/english/dialogue/ifpdial/llg/noframes/ch3.htm>.

4 In Europe, the existence of strong employers' organizations and trade unions have resulted in many important
agreements being concluded at the national or industry level. In Japan national level bargaining has been the exception,
and it has been supplemented by a substantial amount of enterprise level bargaining. In the USA, however, bargaining
at the enterprise level has been the more usual practice, other than in specific sectors such as coal, steel, trucking and
construction.

With the further reference. See Silva, S., supranot 6, 7.

45 A good example for emphasizing the role and the importance of bargaining on the national level is the legislation
passed in France in 2007, which gave unions and employers a much clearer role in the development of legislation in the
areas of industrial relations, employment and training. Under its terms, when the government wishes to make changes
in these areas, it must first consult with employers and unions on the basis of a document setting out its analysis of the
situation, aims and potential options, and allow them, if possible, to reach an agreement on the issue. The government
must also formally consult on the draft legislation. This system does not commit the government to accept any
agreement and in cases of “urgency” it can bypass the process entirely, but it clearly strengthens the importance of the
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on the national level exists, the Swedish Employers Confederation has established the policy of
moving the bargaining process on the enterprise level.#¢ The priority of conducting the bargaining on
the enterprise level (rather than national level) is determined by the fact that in the existence of
intense competition, the need to focus on enterprise level is getting more important, as issues of
productivity and quality, performance, and skills development could be regulated in a more flexible
way. 4

Considering on the principle of selecting the bargaining level, collective bargaining can be centralized
or decentralized.

Collective bargaining is centralized when a certain group of employers join to conduct a bargaining
process with the group of their employees. ¥ One of the good examples of centralized collective
bargaining system is Sweden, where in 1938 the SAF-LO agreement was concluded by and between
SAF# and LO* on the national level 5!

Bargaining is decentralized when it is conducted between trade the union and the employer. >
Australia has decentralized collective bargaining in the automobile industry due to the variation in
wages and terms of employment in different companies. >3

Georgian Organic Law “On Trade Unions” entitles a trade union to conduct bargaining on
enterprise, industry, regional and national levels. > However, in reality, bargaining is mainly
decentralized and is conducted on the industry level. The examples of decentralized bargaining are
cases held by and between “Georgian Railway” JSC and “New Trade Union of Georgian Railway
Workers “in 2013, “Georgian Managing” LLC and “Trade Union of Metallurgy, Mining and Chemical
Industry Workers” in 2015, 3 “Light City “LLC and “Trade Union of Service, Utility and Bank
Workers” in 2015.%¢

Good Faith

In the preparatory work for Convention No. 154 on Collective Bargaining,”” it was recognized
that collective bargaining could only function effectively if it was conducted in good faith by both
parties. However, as the definition of good faith does not exist on the legislative level, it was
agreed that “could only be achieved as a result of the voluntary and persistent efforts of both
parties”.>®

negotiations between unions and employers at national level. Fulton, L., Worker representation in Europe. Labour
Research Department and ETUI, 2015. Available at <https://www.worker-participation.eu/National-Industrial-
Relations/Countries/Finland/ Collective-Bargaining>.

46 Silva, S., supranot 6, 7.

471d.

48]gbal, N, Collective Bargaining and its Impact on Management: Cases. 5.Available at
<https://www.academia.edu/4544939/Collective_Bargaining and_its_impact_on_Management_Cases>.

4 Swedish Employers’ Confederation.

50 Swedish Trade Union Confederation.

51 Phelan, C. C., Trade Unionism Since 1945: Western Europe, Eastern Europe, Africa, and the Middle East, 2009, 164.
Available at <https://books.google.ge/books?id=rikQKN9iuCIC&pg=PA452&Ipg=PA452&dq=trade+Unionism+Since+
1945:+Western+Europe,+Eastern+Europe,+Africa,+and+the+Middle+East&source=bl&ots=_F72ZemnS0&sig=HLI2RnPcj
4epN_G8ELuOgmInB3g&hl=en&sa=X&redir_esc=y#v=onepage&q=trade%20Unionism%20Since%201945%3A%20Wes
tern%20Europe%?2C%?20Eastern%20Europe%2C%20Africa%2C%20and%20the%20Middle%20East&f=false>.

52 Jgbal, N., supa note 59, 6.

53 1d.

>4 Paragraph one of Article 12 of the Organic Law on Trade Unions.

55 See at <http://gtuc.ge>.

56 See at <http://cl.ge/ge/news/news-20150222-1217/>.

57 Collective Bargaining Convention No. 154, 1981. Available at <http://www.ilo.org/dyn/normlex/en/f?p=NORMLEX
PUB:12100:0::NO::P12100_INSTobLRUMENT _ID:312299>.

58 Gernigon, B., Odero, A., Guido, H., supra note 2, 43.
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The Committee on Freedom of Association stated the importance of good faith in the bargaining
process.>® According to the Comities definition, the principle of good faith implies every effort to
reach an agreement, conducting genuine and constructive negotiations, avoiding unjustified
delays, complying with the agreements which are concluded and applying them in good faith. ¢
Collective bargaining which is conducted without good faith shall be worthless — parties would
not come to the consensus.

On the case of Labor Board v. Truitt Mfg. Co.%? the supreme court of the United States of America
made an interesting definition regarding the refusal of bargaining in good faith. According to the
case, employees asked for a wage increase of 10 cents per hour, while the employer was agreed to
increase the hourly salary only for 2.5 cents due to poor financial conditions. The union asked the
company to produce some evidence substantiating these statements, requesting permission to
have a certified public accountant examine the company's books, financial data, etc. The request
was denied. The court stated that employers deny to give financial documents was the refusal to
bargain in good faith, as the bargaining party should have the opportunity to be sure of the
argument the other party issues in the bargaining process.

On the case of NLRB v Billion Motors Inc. ¢ United States Court of Appeal stated that the existence of
bargaining in good faith is not examined by employer's behavior at the bargaining table but also to its
conduct away from the table that may affect the negotiations, such as the Company negotiator's lack of
preparation at the negotiating sessions or the Company negotiator's failure to attend a scheduled
session.

According to the Georgian legislation, bargaining parties are obliged to conduct the bargaining process
in good faith®* and provide each other with information on the issue(s) of the bargain. ¢

Consequently, Georgian legislation, alike American case law, sets the obligation of providing
information during the bargaining process in good faith and in case of providing confidential
information — defines the obligation of its cancellation.%

Subject Matter of Collective Bargaining
The subject matter of collective bargaining is quite broad and might apply to any case related to

labor relations, ¢ though according to the legal doctrine, they are divided into two categories —
mandatory and optional.

59 Commission of Freedom of Association was established in 1951 for the purposes of discussing issue related to right of
freedom of association and collective bargaining issues. For details see: <http://www.ilo.org/global/standards/applying-
and-promoting-international-labour-standards/committee-on-freedom-of-association/lang--en/index.htm>.

0 Gernigon, B., Odero, A., Guido, H., supra note 2, 43.

61 Silva S., supra note 6, 5.

62 National Labor Relations Board v. Truitt Manufacturing. Co., (1956), No. 486, United States Supreme Court. Available
at <http://caselaw.findlaw.com/us-supreme-court/351/149.html>.

63 National Labor Relations Board v Billion Motors Inc., Eight Circuit, 700 F2d, 1983, United States Court of Appeals.
<http://openjurist.org/700/£2d/454/national-labor-relations-board-v-billion-motors-inc>.

64Paragraph. 4 of Article 41 of GLC.

65 Paragraph 6 of Article 41 of GLC.

% Herewith, common definition of term - confidential allying to all types of relations, does not exist in Georgian
legislation. Certain legal and sub-legal acts provide the definition of confidential information, though, in these
documents the usage of the term is defined for different purposes (e.g. The scope of Georgian law on Informational
Security applies to the subjects of critical information systems. Available at:
https://matsne.gov.ge/ka/document/view/1679424?publication=3. The Rules for Considering Information Confidential,
issuing and approving the list of confidential information, approved by the order No.06, dated 8 September, 2015 of the
head of the Insurance State Supervision Service of Georgia. Available at <https://matsne.gov.ge/ka/
document/view/2973465>).

67 The collective bargaining framework needs to give the negotiating parties full latitude to decide the subjects they
wish to include on their bargaining agenda. Measures taken to restrict the scope of negotiable issues are generally
considered by the ILO’s supervisory bodies to be incompatible with international labour standards and principles on the
right to collective bargaining. There are some exceptions, such as the prohibition of certain subjects for reasons of
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The subject is mandatory, if the law sets the obligation to bargain on the subject, while it is
optional if it is up to the party’s intention to bargain on it or not. The party cannot refuse the
other party to bargain on the mandatory subject. However, insisting on bargaining on the
optional subject (when the other party is against) is not acceptable. %8

Recommendation on Collective Bargaining sets mandatory bargaining subjects “working
conditions and terms of employment; and/or (b) regulating relations between employers and
workers; and/or (c) regulating relations between employers or their organizations and a workers'
organization or workers”. © Herewith, the concept of working conditions is not limited to
traditional working conditions (working time, overtime, rest periods, wages, etc.), 7° but also
covers “certain matters which are normally included in conditions of employment”, such as
promotions, transfers, dismissal etc. Consequently, collective bargaining goes outside the limits of
working condition with its traditional sense. Though, the scope of collective bargaining is not too
broad — it should be connected (directly or indirectly) with work conditions. 7! Certain issues,
which are for the employer to decide upon as part of the freedom to manage the enterprise, such
as the assignment of duties and appointments, as well as matters which appertain primarily or
essentially to the management and operation of government business go beyond the scope of the
subject of collective bargaining.”

In some cases, it is not easy to draw a line between the issues related to the content of the collective
bargaining and between those which belong exclusively to the domain of management. At a meeting
of experts brought together by the ILO to examine problems concerning industrial and human
relations several experts expressed the opinion that “decisions relating to the management of the
undertaking, the expansion of its activities, financing, marketing, type of production and other similar
matters should be the sole responsibility of management and would not be proper subjects for
collective bargaining.” Other experts, however, emphasized that “if such decisions of the management
had repercussions on job security, labor standards or wage rates, they should be the subject of joint
examination between the employers and the representatives of the workers.” 73

On the case Chemical Workers v. Pittsburgh Glass’ the US Supreme Court stated that the collective
bargaining obligation is limited to the "terms and conditions of employment" of the "employees" in the
bargaining unit appropriate for collective bargaining. Retirees were not members of the unit
represented by the Union, because they were no longer "working." 7> Herewith, the court stipulate
that, this restriction applied only to already retired employees, while the active employees remain in
the bargaining unit regarding their own future retirement plans. 76

public order and clauses that are contrary to the minimum level of protection in the legislation. See also: supra note 24
.37.

68 National Labor Relations Board v. Wooster Division of Borg-Warner Corp. No. 53., 1958, 356 U.S. 342, United States
Supreme Court. Available at <https://supreme.justia.com/cases/federal/us/356/342>.

69 2nd recommendation.

70 Gernigon, B., Odero, A., Guido, H., supra note 2, 39.

711d., 40.

721d.

73 Civry J., Comparative Observations On Legal Effects of Collective Agreements, the Modern Law Review, Volume 21,
Issue 5, Wiley Online Library, published online — 2011, 502. Available at <http://onlinelibrary.wiley.com/
doi/10.1111/j.1468-2230.1958.tb00489.x/pdf>. The list of “mandatory bargaining subjects” differs from country to
country. E.g. In Switzerland, apart from the common issues related to collective bargaining (working conditions and
wages), issues related to retirement fund, training, dispute resolution issues are also bargained. In USA legislation does
not give the list of matters, which should be bargained over.

74 Allied Chemical & Alkali Workers of America, Local Union No. 1, v. Pittsburgh Plate Glass Co., Chemical Division
No. 70-32, 404 U.S. 157, 1971, United States Supreme Court. Available at <https://supreme.justia.com/cases/federal/
us/404/157/>.

75 Sub-paragraph b) of paragraph one of the resolution part.

76 Paragraph 2 of the resolution part.
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In certain cases, mandatory collective bargaining might confront with Business Judgment Rule, as it
happened in First National Maintenance Corp. v. NLRB case.”” Such confrontation makes it difficult to
draw a line between mandatory and optional collective barraging issues. In this case petitioner, a
company engaged in the business of providing housekeeping, cleaning, maintenance, and related
services for commercial customers, had a contract to do maintenance work for a nursing home. As a
result of a dispute with the home over the size of the management fee, the petitioner terminated the
contract, and petitioner's employees who worked at the nursing home were discharged. Employers did
not conduct a collective bargaining with its trade union before dismissal. The union then filed an
unfair labor practice charge against petitioner to The National Labor Relations Board”® alleging a
violation of its duty to bargain in good faith set by the National Labor Relations Act.” The National
Labor Relations Board upheld the charge and ordered petitioner, if it agreed to resume the nursing
home operations, to reinstate the discharged employees or, if the agreement was not reached, to offer
the employees equivalent jobs at its other operations.

The decision was appealed in the US Appeal Court by the petitioner. The Court of Appeals accepted
the Board's order, though highlighted that employers presumptively have a duty to bargain over a
decision to close an operation, and that this presumption can be rebutted by a showing that bargaining
would be futile, that the closing was due to emergency financial circumstances, or that, for some other
reason, bargaining would not further the purposes of the National Labor Relations Act. 8 The court
stated that, as the above-mentioned grounds did not occur, the petitioner had no duty to bargain over
its decision to terminate the nursing home contract.

The court decision was appealed by the petitioner in the US Supreme Court. The court stated that the
company was not obliged to conduct collective bargaining, as “the harm likely to be done to an
employer's need to operate freely in deciding whether to shut down part of its business purely for
economic reasons outweighs the incremental benefit that might be gained through the union's
participation in making that decision”.8! According to the court decision, company decisions, which
are motivated by financial background should not be the mandatory subject of collective bargaining.
Because, in certain cases, cancelation of certain types of business activities is the only means for
avoiding financial expenses. At this stage, conducting bargaining does not change the final result,
though increases employers’ expenses.

In the case Fiberboard Paper Products Corp. v. Labor Board® employer did not prolong the labor
relationship with the employees due to financial expenses and hired an independent contractor for
performing the same work. The court stated that the replacement of employees in the existing
bargaining unit with those of an independent contractor to do the same work under similar conditions
of employment - is a statutory subject of collective bargaining according to National Labor Relations
Act. 8 Unlike the abovementioned case First National Maintenance Corp. v. NLRB,3* the company’s
action was not due to the change and decrease of company activities. Thus, the Business Judgment
Rule does not apply to this case.

77 First National Maintenance Corp. v. National Labor Relations Board No. 80-544, 452 U.S. 666, 1981. United States
Supreme Court. Available at <https://supreme.justia.com/cases/federal/us/452/666/>.

78 An Independent unit in the USA, which conducts elections for Trade Unions, seeks for the cases of infrifh\gmnet of
Labour Relations Act and sets fines for the violators. See: <https://www.nlrb.gov>.

79 Supra note 31.

80 Paragraph 6 of the descriptive part.

81 Paragraph b) of the resolution part.

82 Fiberboard Paper Products Corp. v. National Labor Relations Board No. 14, 379 U.S. 203, 1964, United States Supreme
Court. Available at <https://supreme.justia.com/cases/federal/us/379/203/>.

83 Supra note 35.

84 Supra note 88.
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Georgian legislation does not give the precise list of the issues of mandatory subjects for bargaining.
However, GLC stipulates the list of subjects of the collective agreement — the work conditions and the
relations between parties. Consequently, as collective bargaining aims at concluding the collective
agreement, above-mentioned provision can be interpreted as work conditions and relations between
parties are considered as mandatory barraging subjects by the Georgian legislation.®

The purpose of identifying mandatory bargaining issues is to protect the interest of the bargaining
parties and to make the bargaining process smooth and simple. Moreover, the mandatory bargaining
issues are normally “vital” issues for settling the labor relationship between the parties. Consequently,
identifying the mandatory bargaining on the legislative level shall be an effective mechanism for
protecting the interests of the employees.

Parties to Collective Bargaining

According to Article 4 of the Convention on Right to Organize and Collective Bargaining, parties to
collective bargaining are employers or employers' organizations and workers' organizations.
According to GLC, one or more employers or one or more employers’ associations and one or
more employees’ associations shall be the subjects of collective labor relations.® Herewith,
employers association shall be established for the purposes of and under the procedure provided
for by the Organic Law of Georgia “On Trade Unions”, and the Conventions No 87 and No 98 of
the International Labor Organization (‘the Employees Association’). 8

Trade Union

The trade union was created on the ground of the common law system. In a non-formal way, it
existed even from the 14th century. In 1818 in Manchester, 8 the first trade union was
established know as philanthropic society. &

In EU countries, trade unions are popular in Finland (74%), Sweden (70%) and Denmark (67%),
while it is less famous in Spain and Germany (18%), Lithuania and Estonia (10%) and France
(8%).

In 1871, on the 12th of January, in the Georgian newspaper “Droeba” an Article with the title
“Workers Society within the People” was published. ®° This was the first time, when information
regarding trade unions was introduced by Georgian press. As for Georgian legislation, the term

8 However, term “work condition” is quite broad and its content could become the subject of discussion during
bargaining process. By a pure systematic definition of the GLC, work conditions cover only safe work environment
(chapter 8 of GLC — Observance of Working Conditions” covers only one Article - Article 35 - Right to safe and healthy
working environment). However, work conditions are quite broad and might cover issues such as wages, compensation,
work time, break and etc. Such issues were considered as part of the work condition by the Appeal Court of Georgian
on one of the cases (Decision No.AS-923-1206-09, dated 07.02.2009 of the Supreme Court of Georgia, available at:
p://prg.supremecourt.ge/DetailViewCivil.aspx>). Thus, such issues might be considered as mandatory bargaining subject
as well.

86 Paragraph 5 of Article 3 of GLC.

87 Paragraph one of Article 3 of GLC.

8Cole, G. D. H., Attempts at General Union, A Study in British Trade Union History 1818 — 1834, 2011, 8. Available at
<https://books.google.ge/books?id=YaBzZXueFFYC&pg=PR1&dq=Cole,+G.+D.+H.,+Attempts+at+General+Union,+A+St
udy+in+British+Trade+Union+History+1818+%E2%80%93+1834,+2011&hl=ka&sa=X&ved=0ahUKEwjI0dG_scDjAhUK
VBUIHASYCzcQ6AEIJjA A#v=onepage&q=Co0le%2C%?20G.%20D.%20H.%2C%20A ttempts%20at%20General%20Unio
n%2C%20A%20Study%20in%20British%20Trade%20Union%20History%201818%20%E2%80%93%201834%2C%202
011&f=false>.

8 The name was chosen for purpose of concealing real aim of the organization.

%For details see: “History of Trade Union in Georgia”, 04.06.2014. Available at < http://gtuc.ge>.
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“Trade Union” was used in the Georgian Labor Code. °! From 2006, the term employee’s
association is used instead.

The Role of Trade Union in Labor Relations

One of the main functions of the Trade Union is to eliminate the existing inequality in the
employer-employee relationship. According to the general legal doctrine, labor contract is
concluded based on free declaration of intent. However, inequity also applies even from the pre-
contractual stage — the candidate agrees on the terms and conditions which is offered by the
employer. The same rule applies during the contractual stage — the employee changes the terms
and conditions unilaterally, though formally, on paper the change is applied bilaterally.

Consequently, elimination of the existing inequality in the labor relation is one of the aims of the
Trade Union.

Trade unions play a vital role in enhancing smooth and healthy relationship between the
employees and the employer. 2 It serves to settle disputes rationally and help workers to adjust in
difficult circumstances. %3

One of the positive roles of the Trade Union, by virtue of the Trade Union employee involvement
and participation in the decision-making process is encouraged by the management, thus workers
feel that they are part of the organization. ¢ Totally, the practice is positively reflected on
employees workability.*

The comparative analysis of union members and nonunion member’s employees outlined that
union membership and collective bargaining decreases the risk of salary dispersion and inequality
of employees. In concreate “inequality in remuneration is higher in those places, where
employees are not members of the Trade Union and are less for those employees who are
members of Trade Union”. %

Types and Forms of Trade Union

According to Article 2 of the Convention on Freedom of Association and Organization “workers
and employers, without distinction whatsoever, shall have the right to establish and, subject only
to the rules of the organization concerned, to join organizations of their own choosing without
previous authorization”. The right of workers and employers to establish and join organizations of
their own choose raises the problem of trade union monopoly. “’However, apart from employee’s
intent, the trade union monopoly might be imposed by the law by direct or indirectly. Trade union
monopoly is imposed directly by law when the legislation explicitly prescribes a single-trade-union

91 Sub-paragraph d) of paragraph 3 of Article 2 of Labour Code of Georgia, Presidium of the Supreme Council of the
Georgian SSR, 7, 30/07/1971. Available at <https://matsne.gov.ge/ka/document/view/30376>.

92 Jgbal, N., supra note 59, 9.

9 Shelley S., Calveley M., Learning with Trade Unions, A Contemporary Agenda in Employment Relations, 2007. With
further reference, Igbal, N., supra note 59, 9.

%4 1d., Igbal, N, 15.

% Trade Union involvement in the decision-making process is common for Georgian Organic Law on Trade Unions as
well - Article 19.

% Arnania-Kepuladze, T., Labor Market Formal Institutions: Structure and Specification, Akak: Tsereteli State University, 4.
Available at <http:/atsu.edu.ge/EJournal/BLSS/eJournal/Papers/Economy/Arnania-KepuladzeTamila.pdf> with the further
reference Freeman, R. B., Labor Market Institutions Around the World, CEP Discussion Paper No 844, LSE, 2008, 7,

97 International Labour Organization, Freedom of Association and Collective Bargaining, 1994. 42. Available at <http://
www.ilo.org/public/libdoc/ilo/P/09661/09661(1994-81-4B).pdf>.
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system for organizations by allowing the establishment of only one such organization for all the
workers in an enterprise, occupation or branch of activity. %

An indirect legislative restriction does not ban to establish a trade union directly but makes it is
impossible to establish a second organization representing workers' interests. For example, when
legislation sets a minimum percentage for the membership of Trade Union, which makes it impossible
for the employees to establish several organizations. They are required to join the existing ones.
Moreover, the legal requirement for the trade unions to be grouped in a single federation or
confederation, or when the establishment of a new trade union is subject to the approval of the
existing trade union in the occupation concerned leads to the trade union monopoly. 1%

In certain cases, in the monopolist trade union, the independence level is so high that they can
make an influence on the employer. %! For example, the monopoly face of unions can be seen
amongst the workers of General Motors (GM), who bargained a rule which allowed some workers
to leave with a full-day’s pay after half day’s work. 12 Alike companies, monopolist trade unions
have control on their “product”, though in this case the “product” is their labor. 13

The impact of the trade union on labor market is assessed by two parameters. The first is the
number of union members, while the second is the scope of the union. In the first case, the impact
is linked to the numbers of employees in the union, while in the second case the impact is
evaluated by the number of employees who benefit from the agreements concluded by the trade
union. '* The strength of the association is in compliance with its scope as non-union members
might also benefit from the contracts concluded by the union. For example, in 1990 80% of the
Spanish workers received benefit from the mutual agreement of the trade unions, while only 11%
of these workers were members of the union. ! With this regard, it is worth emphasizing
paragraph one of Article 2 of Georgian Organic Law “On Trade Unions” which states that stating
that the scope of the activities of Georgian trade unions cover only it’s members.!%

Frequently trade unions unite and create confederations. 1%

Four types of trade unions exit in Georgian legislation — primary trade union organization, trade
union organization, the association of trade unions and the national association of trade unions. %8
Abovementioned trade unions might be established based on sectoral, occupational, territorial or
any other profession related criteria.!%

%8 1d., e.g. Nicaragua, Kuwait, Mexico.

9 1d., e.g. Bolivia.

100 1d., 43.

101 Influence is mainly reflected in rejection of performing the work.

102 Jgbal, ., supra note 48, 12.

103 Bridegam, M. A., Unions and Labour Laws, 2010, 72. However, week and low qualified employees cannot benefit from the
monopolist ~ position.  Their = “product” is mnot the subject of bargaining with the employer.
<https://books.google.ge/books?id=AN24VdgPbXgC&pg=PA3&Ipg=PA3&dq=Bridegam+M.A.,+Unions+and+Labour+Laws,+201
0,&source=bl&ots=D_nLtVv5-9&sig=ZKuB87sEDztXu3a3fuKpCxwRhs8&hl-ka&sa=X&ved=0ahUKEwil -
8rRmIfLAhXMVhQKHTgNAKQQ6AEIHDAC#v=onepage&q=Bridegam%20M.A.%2C%20Unions%20and%20Labour%20Law
§9%2C%202010%2C&f=false>.

104 Movement of Georgian Trade Unions, Transparency International Georgia, 2010. Available at:
https://www .transparency.ge/ge/content/stub-102>.

105 Arilner, S, Nombela, G., Trade Union Strength, Organization and Impact in Spain, Centre for Economic Performance,
Discussion Paper No. 258, I, with the further reference in supra note, 3.

106 A trade union is a non-entrepreneurial (non-commercial) legal person, established under the procedure provided for by the
Civil Code of Georgia. A trade union, by the nature of its activities, represents a voluntary public association (organization) of
persons (workers) connected with common production and professional interests. The objective of trade unions is to protect
and represent the labor, socio-economic and legal rights and interests of their members.

107 Fulton, L., supra note 56. The structure of the confederations differs country by country. In some countries, exits only one
confederation, where all trade unions are united, !*”while in others confederations might exit separately for private and public
sector employees. In some countriesconfederations might be divided by work category or by the educational level of the
employee (black and white-collar workers, workers with higher education, etc.)

108 Detailed description of the types of trade unions are defined by the Articles 3-6 of Georgian Organic Law on Trade Unions.
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From 1992 the Association of Trade Unions exist in Georgia. !'° The association unites 21 trade
union, !!! established on field/sectoral level. 112

Independence and Recognition of Trade Unions

The function of the trade union is to fulfill the purpose of furthering and defending the interests of
workers. Consequently, they require a high level of independence and possibility to organize their
activities without the interference by the third parties. Moreover, they must not be under the direct or
indirect control of employers or employers’ organizations. 113

On the national level Article 403 of GLC restricts any interference in the activities of a trade union.
However, according to the above-mentioned provision, interference is considered only in a negative
aspect!!*. However, it is possible to control and interfere in the trade unions activates in a positive
way!!> what will result in the employer possibility to have indirect control ever the activities of the
trade union.

Recognition of the trade union is one of the important aspects for conducting collective bargaining.
However, employees right to join trade union does not automatically mean that such a union will be
recognized as employee’s representative for collective bargaining purposes.

Criteria and procedure for recognizing trade union differs country by country. However, the general
principle is that for recognition purposes, trade union should have a certain number of employees or
unite certain category of employees. 116

According to Georgian labor code, the trade union is recognized if it is established for the purposes of
and under the procedure provided for by the Organic Law of Georgia “On Trade Unions”, and the
Conventions No 87 and No 98 of the International Labor Organization. Establishment under above-
mentioned requirements is necessary to be considered recognized to conduct collective bargaining and
conclude collective agreement.

According to the Georgian Organic Law “On Trade Unions”, 17 a trade union may be established by
the initiative of at least 50 persons, while the minimum number for establishing primary trade union is
defined by the primary trade union itself. '8

Consequently, according to the national legislation, the union can be considered as a potential party to
collective bargaining and collective agreement if it is established based on the abovementioned rules
and aims at protecting and representing the labor, socio-economic and legal rights and interests of
their members. Not any union established based on field/sectoral criteria can be considered as a trade
union. This can be proved by the term “works organization” used ILO No.87 and No.98 international
conventions and the definition stipulated in the main and additional rules for commentating to the

109 Paragraph 6 of Article 2 of Georgian Organic Law on Trade Unions.

110 See at <https://www.gtuc.ge>.

111 Data collected on 6 March, 2019.

112 For the history see <http:/gtuc.ge>.

W3 Gernigon, B., Odero, A., Guido, H., supra note 2, 37. Article 2 of the Convention on Right to Organize and Collective
Bargaining enshrines the independence and non-interference in the activities of a trade union.

114 “any act aimed at impeding the association activities through financial or other means for exercising control over it”.

115 Tn a way of financing certain types of events (financing chairs of the trade union, setting benefits for them, etc.)

116 Sjlva, S., supra note 6, 4.

117 Paragraph 9 of Article 2 of Georgian Organic Law on Trade Unions.

118 According to the charter of primary Trade Union of Georgian Railway Workers, at least 5 members are required to found
primary  Trade Union. See at  <https://railwayworkers.wordpress.com/%E1%83%93%E1%83%94%E1%83%91
%E1%83%A3%E1%83%9A%E1%83%94%E1%83%91%E1%83%90>.
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convention and “Collective Agreements Recommendation” No.91 of ILO. In these documents’ workers
organization is considered as the trade union and not just any union of the employees. '

The recognition of the trade unions means that the employer is obliged to bargain collectively with
the union. Article 8 of the Convention on Freedom of Association and Organization obliges the
employers to respect the right to freedom of association and the relevant legislation, which stipulate
the right. Georgian legislation obliges employers to bargain collectively with the trade union and
in case of consensus draft a collective agreement. 120

The importance of the recognition of the Trade Union and the obligation to bargain with it, is also
stated by Article 11 of the Convention for the Protection of Human Rights and Fundamental
Freedoms. In concreate, in one of the cases (Demir and Baykara v. Turkey) 2! of the European
Court of Human Rights, the court stated “...that Article 11, par. 1 presents trade-union freedoms
one form or a special aspect of freedom of association” 122 .... “The Court further reiterates that,
although the essential object of Article 11 is to protect the individual against arbitrary
interference by public authorities with the exercise of the rights protected, there may, in addition,
be positive obligations on the State to secure the effective enjoyment of such rights”. 123

Interpretation of Article 11 of the convention in a line with the positive obligations is also
mentioned in cases such as Wilson, National Union of Journalists and Others v. the United
Kingdom '?* and Gustafsson v. Sweden. 1%

Employers Association

On of the parties to collective bargaining is the employer/employer’s association.!?® An employer
shall be natural or a legal person, or an association of persons, for whom certain work is being
performed, under a labour agreement

Employers association is an association established on a voluntary basis, which one of the
functions is the representation of the employer in collective bargaining. 12

Becoming a member of an employers’ association is voluntary. 28 A vast majority of employers oppose
unionization and generally collective bargaining. The main reason concerns the issue of control of the
work environment. In a nonunionized enterprise employer has great latitude in the running of
operation and direction of its employees. 1%

W9 Liparteliani, M., Amendments to Georgian Labour Code on the 4th June 2013 Regarding Collective Labour Relations, Legal
Aspect of Recent Changes to Georgian Labour Law , 2014. 218. Available at <http://lawlibrary.info/ge/>.

120 See Article 12, par. 2 of the Organic Law on Trade Unions.

121 Demir and Baykara v. Turkey, European Court of Human Rights, Grand Chamber, 2008. Available at
<http://hudoc.echr.coe.int/eng?i=001-89558#{"itemid":["001-89558"]}>.

122 Par. 109.

123 Par. 110.

124 Wilson, National Union of Journalists and Others v. the United Kingdom, European Court of Human Rights, 2002, par. 41.
Available at <http://hudoc.echr.coe.int/eng?i=001-60554#{"itemid":["001-60554"]}>.

125 Gustafsson v. Sweden, European Court of Human Rights, Grand Chamber, 1996, par.45. Available at
<http://hudoc.echr.coe.int/eng?i=001-57993#{"itemid":["001-57993"]}>.

126 Georgian Employers Association (web-site <http://www.employer.ge>) was established in 2000 year. The association aims at
protecting the economic and legal interests of the employers. This aim is resulted in conducting a variety of meetings and
conducting trainings for the employers. Georgian Employers Association has not been a party to collective
bargaining/agreement on the national level.

127 Other functions include lobbing, public relations, creating debate environment and offering specialized services (training,
seminars). See: Addison, J.T, Schnabel, C., International Handbook of Trade Unions, 2003, 485.

128 However, in Austria, parties to collective agreement are trade union and the Chamber of Commerce. This last is composed
by the employers, who by virtue of law automatically are members of the chamber. 12 The Chamber represents employers
during the collective bargaining process. Fulton, L., supra note 56.

129 Colosi, T. R., Berkeley A. E., Collective Bargaining: How It Works and Why, Third Edition, 2008, 14. Available at
<https://books.google.ge/books?id=hV6vRQZtH7IC&pg=PR11&lpg=PR11&dq=Collective+Bargaining:+How+It+Works+and+W

152



Shudra, T. Vol. 1, Issue 1, 2019

Under unionization, the employer is not free to introduce technology, which displaces employees,
because under such circumstances a new obligation arises — offering new position elsewhere in the
organization or making a financial settlement. '3 Many employers oppose unitarisation because it
causes an increased formalization of behavior!3! and creates barriers to deal with the employee in the
personal, individual basis. 132 Taking into consideration the fact that modern labor relationship has lost
the element of “subordination” (which was so common for classical labor relationship), there is no
place left for trade unions, as their main function was to protect “weak” employee. In terms of
improving labor conditions and promotions, the function of the trade union is replaced by HR, who is
oriented on improving the conditions of employees, as a satisfied employee is the guarantee of success
for the company.

Collective Agreement

One of the logical outcomes of collective bargaining is to conclude a collective agreement. Collective
Agreements Recommendation!3® of ILO describes collective agreement as follows: “the term collective
agreements means all agreements in writing regarding working conditions and terms of employment
concluded between an employer, a group of employers or one or more employers' organizations, on
the one hand, and one or more representative workers' organizations, or, in the absence of such
organizations, the representatives of the workers duly elected and authorized by them in accordance
with national laws and regulations, on the other”.

GLC does not give the legal definition of a collective agreement, though it is stipulated by Georgian
Organic Law “On Trade Unions™!34.

Consequently, the scope of the collective agreement is broader than the scope of an individual
agreement. Individual labor agreement (taking into consideration the essential terms of the labor
agreement) normally regulates only labor relation, while collective agreement together with labor
relations, regulates social and professional issues as well.

Labor, social and professional relations are the essential terms of the collective agreement. GLC does
not set direct requirement to include social and professional issues in the collective agreement,
however paragraph 3 of Article 41 (“Parties shall establish conditions of a collective agreement on
their own”) and sup-paragraph b) of paragraph 2 of Article 41 (“collective agreement .... Regulate
relations between an employer and an employee...), these provisions consider agreement on social and
professional issues as well.

The collective agreement should meet the requirements of contract law. Georgian legislation obliges
employers to conduct collective bargaining in case of the initiative from the trade union, !* though it
does not oblige to conclude a collective agreement. The collective agreement is concluded in case of

hy,+Third+Edition&source=bl&ots=oM7_29qMAS&sig=T4wdHfMF33nbL_MtoCYxjkSUxSc&hl=en&sa=X&ved=0ahUKEwiX4
0iV16rLAhX]JfywKHRqXAtwQ6AEIHzAB#v=onepage&q=Collective%20Bargaining%3A%20How%201t%20 W orks%20and %2
0Why%2C%20Third%20Edition&f=false>.

130 1d., 15. Paragraph one of Article 38 of GLC considers the obligation of paying compensation after unilateral termination of
the employment contract.

131 [d.

1821d,, 16.

183 Collective ~Agreements Recommendation, No. 91, 1951. Available at <http://www.ilo.org/dyn/normlex/en/f?p
=NORMLEXPUB:12100:0::N0:12100:P12100_ILO_CODE:R091>.

134 Collective agreement is “an agreement between an employer, an enterprise, an institution or an organization and a trade
union, which regulates labour, and social and professional relationships between the parties”. Article 2, sub-par. n).

135 For example, despite France, where legislation obliges employer conduct collective bargaining, draw a collective agreement
and periodically update it. See: Aukje, A.H. van Hoek, Collective Agreements and Individual Contracts of Employment in
Labour Law: The Netherlands, vol. 6.4 Electronic Journal of Comparative Law, December 2002, 252. Available at
<http://www.ejcl.org/64/art64-15 html>.
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mutual agreement. 3¢ This very issue was raised in the administrative suite of the Trade Union of
Pedagogies and Scientists against the Ministry of Education and Science of Georgia.

Despite national legislation, where collective bargaining is the basis for pre-contractual labor
relationship, in the common law system countries, collective bargaining does not create a basis for
labor relation. “Where it leads to an agreement, it modifies, rather than replaces, the individual
contract of employment, because it does not create the employer-employee relationship”. 137 On the
case J. I. Case Co. V. National Labor Relations Board, 38 the US Supreme Court stated that collective
agreement defines the labor conditions, though does not create {individual} labor relationship. The
court brought the example of the agreement may be likened to the tariffs established by a carrier or
standard provisions prescribed by supervising authorities for insurance policies, which do not of
themselves establish any relationships, but which create a basis for establishing such relationship.

As it was mentioned before, the function of a collective agreement is to protect employees by setting
minimum standards (minimum salary, minimum bonus, etc.). 13° Consequently, parties are free to
define better conditions by the agreement. '*° Though there also exists a different attitude towards the
issue as well — for example in Norway collective agreement sets minimum and maximal standards
which cannot be overridden by an individual labor agreement. 14!

The first attempt is probably more reasonable, considering the fact based on employees personal and
professional knowledge and skills, the conditions of labor contract might differ. Consequently, the
maximal level set by a collective agreement limits employer to conclude a contract with an expensive
but necessary candidate.

Binding Force and Scope of Collective Agreement

The collective agreement is subject to the contract law principles. In a line with other types of
contracts, collective bargaining agreement has the binding force and effect. The issue of binding force
and effect of the collective agreement is regulated differently by continental law and common law
legal systems.

The principle pacta sunt servanda'*? applies to the collective bargaining agreements in the countries
which are under continental law legal system. In these countries, collective agreement is considered a
binding contract to the parties. 3 It is proved by the Article 3 of the Collective Agreement
Recommendations as well.

136 Paragraph 2 of Article 12 of Georgian Organic Law on Trade Unions. Trade Union of Pedagogies and Scientists against the
Ministry of Education and Science of Georgia.In the suit the plaintiff claimed for collective bargaining aiming at conclusion of
collective agreement. The plaintiff based his request on Georgian Law on Trade Unions and Georgian Law on General
Education. He stated that paragraph 15 of Article 3 of Georgian Law on Trade Unions provided for the notion of sectoral
(tariff) agreement and government as a party to the agreement. Additionally, Article 26 of Georgian Law “On General
Education” defined the scope of the Ministry of Education and Science of Georgia in the field of general education. of sectoral
(tariff) agreement 3 and executive government as a party to the agreement. Additionally, Article 26 of Georgian Law on
General Education defined the scope of the Ministry of Education and Science of Georgia in the field of general education. The
case proceeded in all three instances. Finally, the plaintiff’s claim was upheld and the defendant was required to conduct
collective bargaining for the purposes of conclusion of collective agreement.

137 Sjlva, S., supra note 6, 3.

1388 7 1. Case Co. v. National Labor Relations Board, 321 U.S. 332 (64 s.ct. 576, 88 l.ed. 762) United States Supreme Court.
Available at <https://www.law.cornell.edu/supremecourt/text/321/332>.

139 For example, in Germany collective agreement sets minimum standards.

140 The same system applies in Finland, Norway, Sweden and Denmark. Malmberg, /., Wahigren, P., The Collective Agreement
as an Instrument for Regulation of Wages and Employment Conditions, Scandinavian Studies in Law, 2002, Vol. 43, 199.

141 However, this approach is to considered old. According to recent case law collective agreement sets minimum standards.
Malmberg, J., Wahlgren P., supra note 154, 200.

142 “Contract must be performed”.

143 Blanpain, R., European Labour Law, Eleventh revised edition, Kluwer Law International, 2008., 264.
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In the United Kingdom collective agreement is considered as a “gentlemen agreement” and does not
lead to legal results, “as the parties have not declared relevant intent for it”. ¥ Consequently, in the
United Kingdom collective agreement should be drafted in written and contain a provision which
(however expressed) states that the parties intend that the agreement shall be a legally enforceable
contract. 143

In some European countries, 146 where collective agreement has binding effect, exists the practice
of sectoral extension of the collective agreement. In concrete, a sectoral collective agreement is
binding for all employers and employees in that sector, whether they are parties to the contract or
not.

The practice of extending collective agreement concluded on the national level on lower levels
(sectoral, industrial; etc.), strongly enhances labour relations. For example, in the United
Kingdom (where the practice of extending the collective agreement on lower levels does not
exist), 147 Company Ford!#® conducts collective bargaining and draws up collective agreements
with its employees, without being the active members of employers’ association. On the hand, in
Belgium (where the practice of extending exists), Ford is an active member of employers’
association Agoria. 1*° Consequently, the contracts concluded by Agoria on the sectoral level effect
the contents of the potential collective agreement for will conclude with its employees. Such
practice enhances the role of employers’ associations and makes labor relations more centralized.
150

According to GLGC, the collective agreement must specify the subjects of the agreement!® and
obligations that shall apply to the parties to the collective agreement.!>? Consequently, this means
that it is not permitted by the Georgian legislation to extend the collective agreement on the
subjects who are employees of the field/sector. However, this does not eliminate the possibility of
extending collective agreement on the potential employee, who will enter the contractual relationship

after the collective agreement is concluded. In this case, collective agreement is a contract for the
benefit of the third person, defined by Articles 349 — 351 of Georgian Civil code. 133

One of the examples of a contract for the benefit of the third person was the collective agreement
concluded by and between “Georgian Railway” JSC and Trade Union of Georgian Railways’ in 2013-
2014. The collective agreement covered all employees of Georgian Railway, as well as those who were
employed after signing the agreement. 1>

144 This approach was established 1969 by the Supreme Court decision which stated the presumptionthat collective agreement
does not have legal force and effect unless the parties have declared explicit intention to be bound be the collective agreement.
Barrow, C., Industrial Relations Law, second edit., 2002, 151. Collective agreement does not have binding effect also in Ireland
and Cyprus, See Collective bargaining - Published by ETUI (European Trade Union Institute) 2009. Available at:
<https://www.etui.org/Publications2/Books/Collective-bargaining-in-Europe-towards-an-endgame.-Volume-I-volume-1II-
volume-III-and-volume-IV

4In case of absence of such provision the court examines whether parties were intended to make the agreement
binding for them.

146 Belgium, France, Netherlands, Germany.

147 The contract parties are not bound by the agreement clauses on the industry level. Employer is not bound by the
agreement concluded by the employer’s association, notwithstanding being its member. Fulton, L., supra note 56.

148 Ford Motors Co.

149 Agoria, The biggest employers’ association in technological industry. See in detail at <http://agoria.be/
www.wsc/rep/prg/ApplContent?sessionlid=1>.

150 In the case of non-existence of such provision, the court evaluates the parties’ intention to make the agreement
obligatory.

151 Paragraph 6 of Article 43 of GLC.

152 Paragraph 7 of Article 43 of GLC.

153 Third person (potential employee) is a subject with independent claim, who can require the debtor (employer) to
perform collective agreement.

154 See the preamble of the contract at <https://ilovanski.wordpress.com>. The similar approach exits in Germany — the
provisions of the collective argent by and between employer and trade union applies to the employee notwithstanding the fact
he knows about it or not and protects his rights whether he took part in the bargaining process or not. (Sargent, M., Lewis, D.,
Employment Law, 2006, 424, Igbal, N., supra note 48, 3.)
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It is interesting, whether is it possible or not to conclude several collective agreements with one
employer. In Germany, there was a general rule, that only one collective agreement was concluded
with an employer, though in 2010, the case law stated that more than one collective agreement might
be drafted with one employer. !>

A similar provision exists on Article 43 of GLC was added to Article 43 - that does not prohibit any
other employee’s association with less than 50 per cent of the above enterprise employees from
separately negotiating with the employer and from concluding a separate collective agreement.

Collective Labour Agreement and Individual Labour Agreement

Collective agreement is drafted for a fixed or indefinite term. 156 In certain countries, 1’ after the term
of collective agreement expires, the application of collective agreement is “extended”, they can affect
the individual labor agreement even though the validity period of the collective agreement has
expired. 18 However, such “extinction” is not indefinite.The term for “extinction” might be defined by
the party’s agreement (until it is canceled or replaced by the collective or individual agreement!>®) or
by the term defined by law. 160

Apart from the expiration of the validity period of the collective agreement, “extension” might also
exist in case of termination of the agreement by one of the parties. For example, in Dutch law if the
agreement is terminated by the initiative of one of the parties, collective agreement continuous to
remain legal force until parties conclude a new agreement. 16!

The aim of “extension” of the application of the collective agreement is to protect the interests of the
parties and sustain labor stability. Collective bargaining is a prolonged process and parties might not be
able to conclude collective agreement due to the absence of the consensus. Then another stage of
bargaining starts, etc. During this period employee are left unprotected. The effect of the “extension”
of the application of collective agreement aims to prevent such practices and remain old collective
agreement in force and effect before the new one is concluded. By this way, employees are protected
by the continuing effect of the collective agreement.

Georgian legislation does not have the notion of “extension” of the application of the collective
agreement. However, parties might consider prolongation as the condition of the collective
agreement.'62

Collective labour agreement creates a legal basis for an individual labor agreement. Stipulations in
such contracts of employment which are contrary to a collective agreement should be regarded as null
and void and automatically replaced by the corresponding stipulations of the collective agreement.

155 Fulton, L., supra note 56.

156 Paragraph 2 of Article 43 of GLC. In European countries, (Germany, Belgium, France) collective agreements, which regulate
remuneration issues normally are concluded for one-year term. However, in the UK agreements with similar contents are
drafted for indefinite period.In certain countries (Singapore, Thailand, China), collective agreement validity period, apart from
party’s intention, is regulated by law. Blanpain, R., Comparative Labour Law and Industrial Relations in Industrialized Market
Economies, Wolters Kluwer, 2007, 621; See also Barthélémy & Associés, France, in "Collective Bargaining Agreement", Jus
labouris, 2005, 12.

157 Germany, Austria, Netherlands, Denmark, Slovenia, Greece.

158 Aukje A.H., supra note 135,257.

159 Seweryiiski, M., Collective Agreements and Individual Contracts of Employment, Kluwer, 2003, 194.

160 According to the Slovakian legislation (Act on Collective Agreements, Article 17) (Official Gazette of the RS, No.43/2006),
expired collective agreement is in force end effect until concluding a new agreement, but more than one year. See: EC] Case C-
328/13. Available at <http://www.labourlawnetwork.eu/national labour_law/implications_of ecj_
rulings/_implications_of_ecj_rulings/prm/191/v__detail/id__4986/category__31/index.html>.

161 Art. 7.2, Basic Agreements 1992. According to Danish law, the proviso which was part of the collective agreement
and became the part of an individual agreement, remains legal force and effect even though the collective agreement
has expired. Aukje, A. H. van Hoek., supra note 135., 12.

162 Such agreement was implied in the collective agreement concluded in 2013 — 2014 by and between Georgian
Railway JSC and Trade Union of Railway’s. For the full version of the agreement. See supra note 154.
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Stipulations in contracts of employment which are more favorable to the workers than those
prescribed by a collective agreement should not be regarded as contrary to the collective agreement. 163
However, in case of mutual agreement, the collective agreement might have prior legal force than
individual labor agreement. 164

If a collective agreement is amended or terminated unilaterally upon the initiation of the
employer, the provisions which became the part of the individual collective agreement remain in
force and effect. ¢ The only exception is the provision, which gives the employer the right to
make amendments unilaterally. 1% In concreate, if the collective agreement gives the employer
the right to amend the collective agreement unilaterally, the fact that the collective agreement
became the part of an individual agreement, does not prohibit the employers’ right to terminate
or amend the provision of the individual labor agreement, which was defined by the collective
agreement 167

According to the GLC, “provisions of a collective agreement shall be an integral part of individual
labour agreements of employees under this agreement”, !¢ additionally, “a condition in an
individual labor agreement or in the document under paragraph 3 of this Article that contradicts
this Law or a collective agreement with the same employee shall be void, except when the
individual labour agreement improves the condition of the employee.” 1¢°

When a collective agreement is concluded before an individual labor agreement, it is easy to define
the relations between themselves — collective agreement creates the basis for the individual
agreement. However, the situation is challenging, when individual labor agreement is stipulated
firstly. In this case, it should be defined whether the collective agreement will be extended on the
individual agreement (stipulated before collective agreement) or not. According to the practice of the
Georgian Supreme Court, '7° considering the aims of a collective agreement, a reflexive effect is given
to it and its application is extended on the individual labor agreement concluded before.

Collective Dispute

Collective bargaining is a negotiation process conducted by and between a trade union and
employer/employer’s association. This process can be divided into two types: a) negotiation process
which ends up the consensus (in a way of concluding a collective agreement) and b) negotiation
process which can be conducted within the environment of a dispute. 17!

The collective dispute is a disagreement between an employer and a trade union, which is the
indivisible part of collective labor relationship. 1”2 The right to collective dispute is stated by Article 6
of European Social Charter, while dispute settlement mechanisms are defined by ILO
recommendations. 173

163 Collective Agreements Recommendation, Art. 3.

164 Minh, H. T., Collective Agreements - A Comparative Study of Swedish and Vietnamese Labour Law Systems, 2011,
34. Available at <http://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=4003048&fileOld=4067294>.

165 Robertson and Jackson v British Gas Corporation, 1983, IRLR 302 CA and Gascol Conversions Ltd v. JW Mercer,
1974, ICR. 420 Sargent, M., Lewis, D., supra note 154, 422.

166 Td., 423.

167Airlie v. City of Edinburgh District Council, 1996, IRLR 218. Available at <http://www.thompsons.law.co.uk/
ltext/10480005.htm>, Sargent, M., Lewis, D, supra note 154, 423.

168 Paragraph 8 of Article 43 of GLC.

169 Paragraph 10 of Article 43 of GLC.

170 The Civil Chamber of the Supreme Court of Georgia, No. AS-1272-1511-05, 01 June, 2006 year.; Case No.AS-534-
865-05, 02 June, 2005; Case No.AS-420-704-04, 14 May, 2004. Available at < http://prg.supremecourt.ge/>.

171 Tt can be finished by consensus (concluding collective agreement) of without it.

172 TLO, Chapter 4 - Substantive Provisions of Labour Legislation: Settlement of Collective Labour Disputes, 2001
<http://www.ilo.org/legacy/english/dialogue/ifpdial/llg/noframes/ch4.htm>.

173 Voluntary Conciliation and Arbitration Recommendation, N0.92, 1951. Available at <http://www.ilo.org/dyn/
normlex/en/f?p=NORMLEXPUB:55:0::NO::P55_TYPE,P55_LANG,P55_DOCUMENT,P55_NODE:REC,en,R092,%2FDo
cument>; Examination of Grievance Recommendation, Labour Administration Recommendation, No.130, 1967.
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The collective dispute might arise before the collective bargaining process or during bargaining
process. It can be aimed to request for concluding the collective agreement, explanation of certain
provisions of collective agreement or issues related to violation of the contract provisions by one of the
parties.

The effectiveness of collective bargaining has a direct impact on the prevention/ due settlement of
collective bargaining. The effective mechanism of collective bargaining helps the parties to reach
consensus, what results in prevention/due settlement of collective dispute.

Collective bargaining mechanism should be in collerelation with the right of the collective
bargaining. 174 In concreate, effective mechanism of dispute settlement enhances the recognition
of the right of collective bargaining. According to the ILO Convention on Collective Bargaining,
“bodies and procedures for the settlement of labor disputes should be so conceived as to
contribute to the promotion of the collective bargaining.” 7>

The state plays a vital role in the prevention and due and effective settlement of collective
dispute. The state appears to take the role that best complements the efforts of the social partners
to ensure that collective disputes are prevented in the first place and effectively and efficiently
resolved when they do arise. Consequently, based on the national legislation, the state has to
conduct such type of activities, which prevents collective disputes, and solvation if they arise. 176
The pillar of harmonic labour relationship is the relevant legal basis, which helps to conduct
effective collective bargaining based on independence and voluntary basis. 177 This has a direct
impact on the economic stability and wealth of the country. This link is so clear that in the
legislation of certain countries '7® define collective dispute as well.!”

The role of the state in dispute settlement is not limited to the establishment of the legal basis for
it. Smooth labor relationship has a direct impact on the welfare and economics of the country.
Consequently, the state who is an interested party in collective dispute settlement is entitled to be
involved directly or indirectly in the dispute settlement process. '® One of the good examples of it
is the mediation, which was introduces to GLC in 2013,12.07.

Conclusion
Collective bargaining is one of the strong mechanisms for protecting the interests of employees.

Notwithstanding the changes in labor relations during time and scope, it has kept its’ importance and
actuality throughout two decades in the world legal environment. In the Georgian legislation

Available at <https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT _
ID:312468:NO.

174 Strengthening the Mechanisms of Labour Dispute Prevention and Amicable Resolution in the Western Balkan
Countries and Moldova, Risak, M. E., Holter, C. eds., Conference Report, ILO, 2009, 5. Available at
<http://www.univie.ac.at/arbeitsrecht/php/get.php?id=1282>.

175 Sub-paragraph e) of pargarph 2 of Article 5 of the Convention.

176 Collective Dispute Resolution through Conciliation, Mediation and Arbitration: European and ILO Perspectives,
2007, 19. Available at <http://www.ilo.org/wcmsp5/groups/public/---europe/---ro-
geneva/documents/meetingdocument/ wcms_366949.pdf>.

177 The correct mechanism for the dispute settlement is important for the existence of a healthy

labor relationship. The research held in Bulgaria in 2005 state that, the lack of the effective mechanism for collective
bargaining their ineffectiveness resulted in frequent strikes. see: EIRO: Collective dispute resolutions in an enlarged
European Union — case of Bulgaria, Dublin, 2005. Available at <http://www.eurofound.europa.eu/eiro/2005/08/
word/bg0508205t.doc>.

178 Japan and Australia.

179 Article one of the Law on Settling Labour Relation of Japan (25.09. 1946 #25). Article 3 of Law of Australia on
Labour Relations at the Workplace, 1996. Available at
<http://www.ilo.org/legacy/english/dialogue/ifpdial/llg/ch4/ex2 htm>.

180 Trebilcock, A., Labour Relations and Human Resourses Management — an Overview, Part III, Chapter 21,
Encylopedia on Occuppationl Heal and Safety, ILO, Fourth Edition. Available at <http://www.ilocis.org/
documents/chpt21e.htm>.
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collective bargaining has been regulated by a variety of statutory acts from the day of establishment up
to today. At present it is mainly regulated by GLC and Georgian Organic Law “On Trade Unions”. To
develop collective bargaining and respect, promote and realize it in the Georgian law and practice, it is
desirable to perform the following steps on the statutory, doctrinal and case law levels:

1. The collective agreement aims at protecting the interests of employees and can be considered as
a guaranty of the stability and safety of abour relations. Consequently, for the purposes of
employee protection, continuing of a collective agreement is an important element. After the
expiration of the collective agreement, the collective bargaining process aiming at concluding
new agreement, might be prolonged (and even could not be concluded due to not reaching the
consensus). As a result, it will have a negative impact on the interests of the employees. It is
desirable to establish the notion of “extension” of a collective agreement on the statutory level.
Such “extension” should prolong the legal force and effect of an expired collective agreement. The
provision will protect the interest of employees before the new collective agreement will be
concluded.

In case of non-existence of an “extension provision” in the legislation, of course, the problem
could be solved by the party’s mutual agreement. Parties are entitled to freely give the “extension”
to the collective agreement considering the principle of principle of freedom of contract —
freedom of determining the contents. However, considering the element of subordination, as the
essential part of labor relation, the importance of protection of the employees is so high, that such
“extension” should not be based on the intent of parties. Consequently, statutory regulation of the
issue ensures the protection of the interests of the employees and will cover those parties, who
have not included “extension” provision in the collective agreement.

2. The aim of collective bargaining is to protect the interest of employees by a way of reaching
consensus. During the bargaining process parties have different interests and positions at the
bargaining table, they try to somehow “fit” to bargaining outcome to their interests, what leads to
the prolongation of the bargaining process and frequently causes collective dispute. Prolonged
bargaining process has a negative effect on the bargaining parties — employees have a strong
feeling of instability; they are more oriented on the collective bargaining process than on work
performance. The quality of performed work decreases, and as a result of instability — the
incentive for new initiatives and opportunities from the employee’s side is few. On the other
hand, employers uses a big number of human resources on the collective bargaining issues, and
less attention is paid to the company development activities.!8!

Herewith, the negative impact of the collective dispute might not result only at the company
level. It can also have a negative effect on the economic environment of the country.

Consequently, to retain stabile labour relations on enterprise, as well as national levels, is
desirable to define the mandatory and voluntary issues of collective bargaining, define the
procedural details'®? by a guideline (stages, 1 strategies, processes), raise the public awareness. All
abovementioned will make the bargaining process simple, decreases the duration of the collective

181 In small companies, with simple organizational stucture, the consequences are severe.

182 Tt is desirable to define the procedure for collective bargaining with the active involvnet of the social partners.
Otherwise, stated procedure might limit the autonomy of the bargaining parties.

183 In accordance with the program of ILO Training - Center (ITCILO <http://www.itcilo.org/en>) collective bargaining
is diveded in four major stages (preparation period, bargaining, signing collective agreement, conclusion). Available at
<http://actrav-courses.itcilo. org/en/a3-72661/a3-72661-resources/negotiation-and-collective-bargaining/process-of-
collective-bargaining/at_download/file>. Though, ILO also offers more concreate stages as well (with 8 stages). See:
Morris, R., New Issues in Collective Bargaining - A Caribbean Workers’ Education Guide Port of Spain, International
Labour Office, 2002, 12. Available at <http://www.ilo.org/wcmsp5/groups/public/---americas/---ro-lima/---sro-port_of
spain/documents/publication/wcms_223944.pdf>.
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bargaining process, will enhance the collective bargaining. Altogether these will have a positive
effect on the interest the parties and the economic stability of the country.
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9ODMOWo30  LsdFML  UbMAsby mMozg dbsegd  Tbomo  ©sMFods  LogMmETMOOLMm
doerolbdgzol goderogMgdsl 3m0DBolOL LsdMEMmem dmagz56M9d0l Jobboo.

3mbxgwod@ol 3609396300l dobbom, 24-25 md@mddgdl NATO-ol dsmseBobmlibgdo,
3969OW9gd0  ems@0 s bordsbo 9fi303696 BdgaraEel s dgbgbab  omymlicmsgzools
36M9H09b¢ doermdgz08L. 0lobo 30™mdbI6 ©og®jdbgdobsm dgwyMoo dsrsmdols
39696900l 530w gdMdST0.

50LB0TBS305, BMI NATO-0b Mdsmglbo bsdbgO™ 3060Hgd0l 30BoGs s, LogMomm
x99do, NATO-0ol ©03emdsGH0wds  5dGH0IOMdT  OMIO0MO  F9EIR0  250MOOM,  Mo3
50bodbmer oym 309 NATO-ob 29696MscMo dogbol 27 md@mdd®mol gsbibowgdsdo,
bod3 030 dogboedgdmes NATO-ol dglizgm@gools s 0vMymbiesgool 360mgHowgbdol
d9b390060l,  mdgs  Imz3096g%0m, 39Mdm, 1999 ol sbofyolosh  3Mmbmgml
AIO0GHMM05DY, 505305608 MBGdSMS ToLMdM0Z30 IMM393900L F9YRS©, LW WROM,
0DBMHOIIMOS WEHMWZOWMS MHOEHZ0.

360 gdgool  gom35¢0oLfobgdom, 3mlimgmbs s dmwosbs Mgyombdo sOLYdMEO
300GH032IM0 3005005 50dIEJOS SE0BLL, MBOM (15035 IM0 BMIJO0 g593o6Mgd0bs,
650390, ©580gb0dg M5b0sbo FMEs3561539d5m5  3MIM39LOL  Fobgs3zs®, 1999 Farols
3LOIYoLOLL  0MaMbersgool  bByoleErgdsd  Qobobegdmo  dosenrgdom  JoToGms
693609L0gdL  3BM3MY0  5EBBYEgdOL  FobssmBga, Mo 0f393s 9.0, »3mbmgmL
3960omo30bBgdgo  sHJool” [obos®dgymdsl.  dd30Md0sb0  Jmlsbergmds
0399930 0gm JoboIMOE IGEHMZJO0bs 1530560 LoEbmzmgdgEo Lobegdo. 339 1999
Dol 0939630l s HoEbgzgddo WEHMMWZowms MoMmEgbmdsd 210 soobl  dosmfjos.
93630 dogemdo 04dbgdms 393560GHIMM0  35GLGHOMBOL Moo boToTOMYdS.
©5LO3WgMOL  FgEOosLs O FoOMM  LoBMYsMgMog (iMgqdd0, by wWRG® HASToMW.,
3o0Ldms NATO-0l 3035600 3003035 99mddgomdols 3sdm33.

09353008 bgolvynwgdol sbGoLIbswbM 3mwo@ozol Bmbby, NATO-8o, Ly
WRO®  LYOOMBELE, IbObOWGdMEs dogEol A5dMYghgdol SEEIMBsEH0Zs, MOLMZOLYE
5¢0056LOL Fglsdsdol LsdbgMO™ bEMYIEHwM9dTo LgHOMBLEo LETBYIOM FBYdS SOfYMm.

LosdBgOOH™  BodbooboL  Jombgez5©, 9J396G0 333  39OEIPMPs  3MOBOLOL
300GH03M6  8ty3560905H9. NATO-0l  5gBHomO™mdobs s LogMHmsdmMobm  Bgfimerols

99009390, 39WAM5OL by olvRwgds 0d9gdwEo b 4obgsbegdobs dmes3s65393900
30BM3MgE 5B961WGOMB. 935615398505 3OMEILO 2508sMIMS 1999 ferols 6 1gdgMH3oWl
LoREOBAJNOL Joawsd 533090980. IMEs356153905005 3OMEILOL oMMy FEAMTMIMODS
03530, M3 ULYMBdYdo, OMIWGdo3 JMbemgml  0gambersgool  d9dsaabawr  Bosfows
030©bgb, 5O sbbYdM©bI6 3Mbmgmdo NATO-0l 1sddz0Mmdm doegdols 4obarsgqdsls,
®5doi 9500 FbsMmoF ML M3bsgds MMlgmo. ™ez0l FbEMOZ, L3NNG  IMbBoEosl
580JboMgdEBY6  JMbmgmgro  sedsbgergdoE, MMIWgdoEg oML 93bogdbgb
396006509059, 099 obobo 3MbM3ML 3MWoE03MHo LEASGHMLOL dglbsbgd M9x9gM9brmdol
BoBIMGOOL goM3b@0gdL o6 d000gdbYb. Lodmermm xsddo, ILOZIMOL 3ME0EH03MM0
§69900L sgd@BHommMmdol 9900950, 9glodergdgeo gobs 3MbMzmge 5¢dsbgEms smMabbdgds
390635990 065005935 BY, FogMo8 dgAMmSOL 5653MmBLEAEHMYII30Iwo 3mBoool odm
3o G0L 3990 IMW5356153900L 3OMEILO BoOTos.34

3omG0L oLsfYoldo NATO-58 5M59MHNBYW 4o9BODbOMS dGAEMOEOL bgrrolvgzrgds,
6d,, 0¥) 0go 56 995Y39G s LETBIOOM M3YMO309BL S BOTIMMWYIM030 bmEMIgdOL Mbgd
©MM3935L  3mbmgmdo, oL F9gRos3  BMOE09WYdMEs oo™y 3MbMm3mb
983000™30560 dmlsbegmdol §obsswdgy, 91939, 0¥ 09MBEs300L5M30L  F0MYdIEO
09690m@s M53dm0gdo 990359890 §0bssgdgdo, 5wosblo 0dMwgdmeo 0dbgdmos
©5909gm LoIbgEOO™ M3gMOE0s.

* 0gd3g.
34 0d3g, 111.

167



Bosdy, b., x980bsdz0¢0, . & 1, godmgs. 1, 2019

LogMoM %5900, 930 GOJG0s SOBOTBML, HMI 3mbmzmTo sOLYOIEO  OTSBIO
300560900L6  J03sMI000  0sBLOL  3OMBEGBOLOEIO  ITMI0EIOVIEgds  bolloSMOYIMS
396339990 BLOMYEGgd0Ms S [oboswdIRMdIdOm, Y35, LEdMEMME, 53 JMHobolol
5MLgdMBST Moo  Ao3wgbs  Amebobs NATO-ol (3300 gdgdDbY,  ©OYdOMO
9005OHMMEgd0m,  MoEYsbs3 396, 960d36g9mgbo,  dgufiym  bgwo  mEsboBszool
L59M05IMOOLM 53EHMMOBHIGOL BOIL (Fo9MML 53BMMOGYGHOL IEJTOL 3565EGEIEMSO)
@5 dobo gMbdaogdols s oBbgdOL MbsTgMM39 MYoEMBSLMD FoLosRgdL. 3MBmgmdo
NATO-ol 0mgdggdsd oo  93egbs  Bmobobs  msbsdg®mmzg  LogMmsdm®olim
LMoL 3M0D(303900L5 S bMMIGOOL SHWGIMMO Fo5BMYOOL bogdgdo, B3 M30M39wqls
4m3eobs, 3dmf39wo ogm 0dom, Gmd 990ddbs 30939609bE0, NATO-0b gotargdls gotgom,
RO FoFE500560 LodbgEMM M3gMH300L FobbMME0gdOL, GOl dmsg560 Jobsbo
3obom  gobozmemo  agboll 00306  530wgds,  doeoMdOL  FghgMgds. gl 30,
d0056Mmd530, gaLELYYMYOM©S LEFIMMN0DbMIOL 5EYIBBS s BbYMIMOZ0 3M063039d0L
©5335L.  goMs 5dobs, IgmMg Abmxzmom ®mdol dgdgy, gu ogm 306M39wo dgdmbgzgls,
OmEILbSG  ©IM3MoG0MEo 939960l seosblids  LodoMmE0sbmdol  sagbs s
BbgMIN030-80M5MH0  BOLYMEIMOJIOL  33S ML  BogHmsdmMolm  bmMIgd by
o 59Y9gbs 3, HMYLSE 5¢E0BLOL Ymz9wa35Mds F3EIMdST - 3MBM3gMdo sOBYOYIECO
3Mbxwod@Hol 3d300md0s60  4B0m  2osofiyzgBols - 9 dFmoGEsbs Mgowmo  Fgga0,
0935300l bgwolvyRwgdol  9M53mbLEHGMIgoNo  3mBogool  gsdm,  NATO
0dM9dMWOo 0Ym gobgbmeEogmgdobs LsdbgMm ™m39MsEos LwyzgMgbmwo Lobgwdfogml
(0993mbEs300L  BJOIMSEONIO  MHL3YdWO30L) Fobsswdgy; sdol dobgbo, Mmames
3bmdowos, oym ol doLdBHVMOO gmbozm@o §d9bs, MHMIgabsg doermdggzohols Mgg000
5GHOMPPES  3MBMZMIWO  5dbgegdol, 96w 53  Jgggbol  gmbozwm®o  MIEoMglmdol
foboswdgy.®

L59ODSIMOHOLM LTSN OL 3OO, 53 M39M300L 439w sBY 860dzbgEmzsbo Imdgbdo
ol 0gm, M 259MH™L dodO™gdoL LsdFml dmdogo f9309gdol - GLgmol BgIMI300Ls S
Bobgmol - 3mBogogdol  @odm,  OHMImgdosg  9Hobsswdgagdm©s  0vambensgzools
G9H0GHMM05Dg NATO-ol 8096  Lodbg®m  Mm3gMHo309d0L  29BbMM309wgdsl,  5¢0sbLlL
0399 90b bos, 2569bmcmE0gwgd0bs Lsdbg®m 35935605 o9MH™L MFodOHMYdOL Lod Fmls
LoBJz00L AoeM9Ty.

dob 99009, 53 3Mbmgmdo Lo@wysaos 360d3bgermgbo AsMms, NATO sy
©ogdol (jobsdg, GmIgog L3Ol ©IIMIMSGH0IO  LEBMYSMGOMHOMIOLS
3003037600 i69900L BoGmm  gobbowgzol Lsgbs 0dis. 3OMdEgds ogm 00dsdo, GMI
o390l (obsdg 0as TGO MMM Jombzs: 390dMmE, M5 3mwo@ols Mbws
399396090065 5e0sbLL 08 Fgdmbggzodo, ™30 doerolbdgzs s 30E0GH03MM0 Bgficmes
0993mbEsgool  bgeddm3zsbgermdsby  Tggal 96 godmoMgds s doermdgz0b0l
563090 3MGH0MO 0975000 330093 Po53MIJGIs 3BMZMY0 S¢dIbYEgdol ©93bsls
@5 69309L0gdL. bomgwo ogm, MM, 50 dgdmbgzgzsdo, Mowsg 9B93by, NATO, dmbbool
306x30gEHol bsglo, 039O MWOo 2obIOMEs odmgygbgdobs LodbgMm dowrs, 193s
5, MMM 99339 900bodbs, Lo@GwoEosl  9MHmMMEgdEs  BogMHMETMOOLM  LsdsGomedo
sOLYPRMwo  6m®Igdo, OMIgwms  Logwydzgwdgs, dswol  godmyabads s  ddgz0MdOL
009990000  ©5IYsMgds  dglodErgdgo  0dbgdms  2o9Mmb  Fglbgdol  VII  dmberols
15933390, bmwm 58 ©JOIGdOL 3015d3H03LIO FobbMEMEF09Wgds Fgodegdms Fbmem©
39960mb  MdodOHMgdol LsdFML MHgbmemEool Jowgdol d9dgy; U, sewdsm, dommfolzgwo
094690Mm@s, Moydb 339 3bmdowo oym, H®I HMLbgmo bgHdYOOL FodsMm  3bmdowo
103353090l 2odM, MMM, 259M0Ygbgds 39BHML MBEGOSL YBodMMGdOL LodFmdo. 53
154 GHMM9d0L Qom35¢0olHobgdom, 099 NATO ©o0(35305 BsdsMmol sGlgdme bm®magdl, ogo
039WgdMWo  2obEgdmEs,  ©smsbbIEIdM©s  0vMbErsgool  MHYGHMMYMOIOMEO
b9obzwgdol doge LsdsOMEOL 9egdgbEoMvIEo bm®m3gdol Mbgd IMM393sL, 30639

% 0d39, 112.
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60gdo 30, LOgMHMoMOOLM LsFSMMWOL GOHM-9M0 JOMOMOEO  3MH0B(3030L, 5Esd0sbol
MREYGOIMS bgerymasls.*6

dm3gboms sbgmo b3gbstol Jobg300 2o630msMgdSL F9gderm, MOMmgLO WOEO Y,
d9bodenmd,  godmLfimMgdgo  Bosbo  Foggabgdobs BOEOWMHGHWSBGH03MMO  5¢0sBLOL
333MM0GYBHOLIMZ0L s gu, 03 EOML, OMEILIE SEOBLOL GMEO G3OMIBHEDEH0IMO
103M (3900, LYYE YBROM S MBOM, OBOPIIMES S Gb 3506, HMPILIE MORIBODO30s, 56
dbMEMmE 9303590, 5539 doge AMGBOMIo 500JdgIMES MMAMO S MBIBOMLMIOOLS S
L5FoONOBMOOL 3308 JMIZIMO FoMBFGHO0. 595 NATO-0l bgerddmgzsbgemds 356s
536Md0gM9ds.

3905 50b0dbols, 3OMIWGTs 93930060900 ogm My Fbmermeo NATO-ol
533MM0GYBHOL  Fgloderm  Jgeobgzolimsb, 9Medg  3MLMZMTo  dosEMBOL  AoaMdgEgdsls
d99dem, 53566093900 493w 9bs dmgbobs dgbmdgw J39y690%g o, dglsderm oym,
8090 35356900l Bobg356 396N Bg. 30639 Godo, o 50Ls60T6s305 Ol BsJBHO, B:™I
3MbxwodBHdo 3mbmgmawo  sEdbgwgdol 330l doBbom, Fgloderms, BsGEoygm
5edbgmoE, 91939 3539MbooL  5edbMmO  ImLobergmds,  MmIgwos 93 J3gybol
dmbobergmdol  ssbemgdom  20%-U  Fgogbs.  sdo@mdsg  NATO,  dgwa®maool
3b6GHM©YIm3MGH0MWo  300oG03oL  asdm, 3960 ©odggdEs  doenlsbgomdo  sbowro
30bx3od@Hvcmo 3900ls s 930MM3Mwo 3H0Bolol (o®dmddbsl 0d dgdmbgzgzsdos 30, mvy
530bm30L doEols godmygbgds Il FOMPYOMS.

dgmMgl IbEMO3, L3 INT0 3909 53DbMB0GMGdEI6 00 LododMMGdSLE, BMIgeErog,
NATO-ob 9096 3mbmgml 3mbxgwod@do Bségzol 99dmbggzsdo, 890ddbgdmes NATO-obs s
Ombgolb dmMolb s gl 00 EOML, GMmEILs3 dmlzmgdo, L MBO®, JWogHOIOMPS
9b630sL93W M0 3H9bgb3E0gd0, Loglgdoom Mo Mo 0ym, MHMA, F59Mmb A39MEOL S3Wom,
d9gLodsdolo, BMLgmol  MsbbIMBOL o098y, 5E0sBLOL  Foge  3MBMZML  3OMdEgIOL
dma35Mm9d0L  I3YMdSL  Tgboderm  0ym, MBOEOSYE  JMZM3Mb  MOMOYHDMOJIOL
3999569905 2odmMgfiz00.

$0bo5009MdI00m  s©bogly LoEwsEool godm, NATO-ob doghH Losdomgd@oz0o s
300303200 bsbosmol  2505)9439GH0wgdol  Jogdsl, GMIgwoE doeol  2s9mygbgds-
56590yg9bgdol Mol 3MObE03Mwo  5MRG3560L 45390090516  0gm  ©s393d0MgOMEO,
9303006090 333039 LOEIOPIOHMBS S Y9090 650OXGOOL FooATs BLFOMPIIMS.

OMAMO3 1339 930b0dbgm, NATO-ob dogh, 3mbmgmb 3mbgwod@meb s393806Mgd0m,
LOdMEMM  2os(iY39E0gdol FowqdsdEY, JMLMZMTo 30M5MgOOL o6 MbEHz0L dobbom,
L3> IM535¢TBMH03  O3WMTsBHOMO  5dBHOMOMBIL  FodsBms. 5T 3MmiEgldo
Baronebo 093696 §odygzsbo Lobgawdfogzm dmm3sHggdo, gdudgd@gdo s 9§3MmoGwsbEozmnemo
LEAHOMIGHMOJOOL  FoMmTMToybegdo. gl Lsgombo doGoms gds o0dsgs NATO-ob
L0 FMdois.  SLYBOTBZ05 Ol BodBHos, MMI  MEOYBOBIE0S FoMO™  JMBLMEESE09OL
50o6M3Mm9ds  93OMOGHWBEH03NM0  3oOGHBOMOMIOL  LsdFmBog, Lowsg, NATO-ob {9300
J399b6gdols s  39OGbomMo  J39946gd0L  Fmbsfoamgmdoom,  Lbbgsolbgzs  @mbgby,
3obobogdmEs 3mbmgmdo 9gJdbowro 30056Mm9ds. 4obbogrgol »dbodgzbgarmgzsbglo su3dgdEo
3obom 393000Mmd0L o330l LggMmdo NATO-obs s 35OHGHB0MEMIOOL  36MdE03wwo
05659360HMmImdol  IgomEIdolsy s BMOIGOL  §9dMTsgz9ds,  OGMIgwms  Foboblog
9360M5GHbGH03MO  LogMEgdo FI30MdOL o33 FoMImoygbs. gl 3MBLAESE0gd0,
930569000, 300bm3Mb B6TIZ0EMBM M3GMIEF0STO FoIODIMDS.

3o6FBH0L  sbshgobdo NATO-59, 565gOHMNbY, 2os8OMbOWS dgy®ool bgwolivzwmgds,
603, o) 030 5O dgfy39B s LsIbgOM M3gMO3090L s LEBsMMWYdMH030 bMG®IgdoL mbgd
©M39358 30BM3MmTo, MOL 9IRPIE3 BMM309EIOMES F>WsEMds 3Mbmgml 3830Md0s60
dbobergmdol  fobssmdgy s, 9939, Yy 0MYMLEs300LbsM30L  JoMgdgwo  0gdbgdms
503290980  gmo35D9do  §obowsgdgdo, sw0sblo  0dwmwgdmwo  0dbgdm©s,  sgfy™
LosdbgEO™  M3gMOE0s. dogbgsgs© 99 FmfmEgdols, Jowrmdgzobol M9700ds 0gbmGmOMmgdS
29993905 NATO-0b  §0bsgsgdgdl, ol Lodslwpbmess, 1999 fiemol 24 sd@EL, NATO-ob
53053308 3Mm0E030Ls s FJostOPVYdMED doengdols saJadzol LedlobMol oMmgdEH™MTs

36 0439, 113
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J000m  35050Y3930gds  M3gMHO3E0S  ,A99M™M06gdMo  doegdol  fygdol  dgliobgd;

093mbensgool  Lsdbg®m  md0gdEHgdol  §obsswdmgy Lo3sghm  Mgogdol  4obbmmEogegds

bbMdol ©s8meg™adoEsb Msdgbodg Lssmdo s0fym. slsbodbsgos, Mmd NATO-50 45dmbo@s
0530L0 IboEYmx6s, 9330 996930L 1949 Ferol®” o 35s0L 1954 fierols 3mbggbE0gdoL* ygges

Ba®mds  @s ™m3ghogos  gobgbmMi0qwgdobs  dbmem@  0vgambEnsgool  LsdbgoMm

0683M5LEGHOIBHOHOL Fobsowdgy s Jogmm yzgs Bmas 096330 Bosbol* (colateral damage)

05300056 SB530GIWOE, M3, 09306 TbEMOZ, Lodmdowrodm Mmd0gdEgdols s FJdgzomdosBO

dmbobrgmdol  O335L  0m35¢olobgds.  LodbgMO™  M39Mo3ool  BMsgzsM  BoBbos

3LObYES 0MMbEs300L Lodbg®mM 3mEGHB30swol Fglvlidgds s, 9J9sb 25dmB0bsey,

30bM3mdo 3356030MH0 35GSLOMAOL LEToIOHMYOOL BobdEHsdIOOL T9I306gOS>.
BO@OWMsGHobBH03m®mds  5e0osblds,  Lodbgtm 359356008  GgloBgMgdes,

0993bErs300L bgerddg569wmdolisgsb buymo doMomso 3o0MmMdOL dglitegds dmombmgs:

- LadbgxEM™M M39M5309d0Ls S doesEMdOL F9FY39@s 3Mbmgmdo;

- 3mbM3MEsb 0MLiErs300l 90600900 doegdol 2o0mygsbs;

- 3mbmgmdo LogOMSTMOOLM LHTIZ0EMIM doegdOL QobEIsYqds;

- GHME30gooL sdMMBIds 15300600 Logbmgz®Mmgdgw S0MgdbY O MLbTIOMICMdOL
509905 LogMmsdmEOLlem  393560GHIOME  MOABODIF0GOMID, Goms Too  LoTNIogdS
doL399MEOm, obTMYds A59H0sm T30 MB0BO dMbEbErgmMdOLsMZ0L;

- 30b6830dBHol 3mmo@o3wemo dmagzsmqdol dobbom, Msdd0g8o ©sfygdmwo 3MHm3gLol

393Mdgagds.

NATO-0b 25050939&H0wgds 19396M96w9c0 Lobgedfoxzml obsswdwgy LsdbgO™M dserol
399mygbgdol  Gglobgd  Fodmoygbs b  gBO3L  50sblol  50-Her0sb  olGmMosdo.
5€005blol IbGOIL 53 2909 bsdoxl M30LMdMO30 (33ogds 93Jmbs Mo JoMFGHM
5€005bLOL 36395330530, 565390 LGP STMOOLM LL5ToMMSETO.

3o90mo, NATO-0b {gbgdol dobgzom, seosbll Lsdbg®mm dosgrols 3sdmygbgdol
d9bsbgd MBGdSTMLOEdS goskbs FbMmEmE 03 dgdmbggzsdo, mvy spowo 9dbgdms
3905650939 1530sLbIsL NATO-0b o360 G0dgerodg Lobgwrdfoxzml Fobssmdwgy, 396dm,
NATO-ob {igbgdol*® 89-5 dmberdo 50bodbryeros: ,bgwdg3Mmegdol dmbsfioerg dbsmggdo
0056(709b 00 SBOL, O™ Fg0sMMYdMWO MO3EILBTS JOM, b M58 boTdy FbsMIYBY 93MM3sLs
BOommgm  5996M03sdo  gobobomgds  Mmamez  LodbgMm  saMglios  yzgamol  fobsswdwgy.
d9L50580bo, dLYMO  FYOIMBMYIMEO  MOZ3EILLAOL  EOML, MomMGMEo  Fomysbo, Fogemls
Dobogool 51-9 FMboo  500sMJIMo  0bE030YHEMOO b 3MmEgdBHoMEo  MO3WHE30L
MREgdol  259mygbgdom, Mbs ©gHTSOML  EsDIMOEIgGdME  Fbotgl b FbsIgadL  obgmo
0b60300oMEo b  gMmMdEogo dmddggdgdom, GMIwgdog, LsFoMmgdol dobgzom,
2300bbIMdL  8905650qdmeo  dogrol  go8mygbgdsl  BOowm  sGmbGozmemo  Mgyombdo
mdodMHmgdol  smabols s  89damdo  8gbseBmbadols  doBbom. 58539 ©@OML, vy
05399 bmdom Bo@m-b §9bogdsls, 94mxz0eo 09935300l A960GHMM0o,
BO©OWMO@GbGH03MNMm0  5e0sblol  3sLboldygdmdols  Bmbol  BoMygdl  goMgom
000905M9Md.

B90oldogMo SLgmo 890sMOMdMO M3aLLAOLS s Fob sdm FogdMEro Y3zgus bBmdol
d9Lobgd omym3zbgderog Mbs gEbmdmL MBodMmgdol LsdFml.dmddgwgdgdo dghygds 85dob,
MHmEILsE dodH™mgdol LsdFm 80oEgdl BogMmsdm&molim Fd30MdOLY s *YdodMHMIdOL SmEygbs-
99650bmBd0LEM30L LsFomm BmdgdL“.

390,  sdols, NATO-ob  {gbgdol 30639y  IMbwdo  sMbodbymros  JdwYyo:
»09Ww 8936 gdol dmbsforg bsGYId0  35eYOIGOSL  0gd96, BMI, A99MML  Fgbgdol
99l50530L5, Y39ws LEYMMSTMMOLM bslinsmMOl 35, MMIgErdo olobo Fglsderms, 5©08mBBHL
Boroo, 9d3000M005650 Fmoy35M@mb oly, MM Log®mby 56 Fgmddbsb  LogMmsdmemolim
083000M0d5L, dodMHMGdL 5 LFoOM0sBMO; sbg3g LogMMDoTMGOlM  MMMOYMHOMIOLLL,

37 5qmgdbody, ¢»., 3003599, 2., 3353509, 8., LY. iys®m 09-4 sd., 297
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Comparative Analysis of Two Basic Principles of International Law - Territorial Integrity of State and Self-
determination of Nations on Example of Kosovo and Abkhazia

Abstract

The main goal of the research is to analyze in details and present the two basic principles of international
law - the right to self-determination of nations and territorial integrity of the state on the example of the
Kosovo and Abkhazia conflicts. In particular, a significant part of the paper is devoted to the legal
assessment of the Kosovo and Abkhazian conflicts and revealing the main differences that are linked to
the legal aspects of Kosovo conflict, on the one hand, and the conflict in Abkhazia, on the other hand.

The article focuses on a detailed analysis of facts why the West, particularly North Atlantic Treaty
Organization (NATO) 3 involvement in the Kosovo conflict and recognition of Kosovo's independence by
the majority of the international community is partly legitimate and, on the other hand, from the
international legal and political viewpoints, Russia's involvement in the Abkhazian conflict and the
recognition of the so called "independence" of Abkhazia has no legal basis at all. The final part of the
work discusses what the international community should do in the future regarding the protection of the
principles of international law.

Introduction

The issues related to separatism and irredentism are one of the biggest global problems of the past
centuries as well as the modern world. The various ethnic and religious groups living in different regions
of our planet are constantly fighting with different intensity to maintain their own national identity,
which is often followed by a demand of separation from the particular state and establishment as an
independent state (separatism), or adherence to another state (irredentism). In many cases,
representatives of different ethnic groups form illegal armed formations and carry out their fight in
violent ways. In this case, the biggest problem is that such religious or ethnic groups are often supported
by foreign powers (specific state, lobby groups operating in foreign countries, private companies).
Georgia belongs to many countries that have lost control over two historic regions due to indirect and
direct aggression of foreign state having imperialist ambitions.

In this respect, Georgia is not the only exception that has lost its control over its territory due to
interference by foreign forces. At the end of the 90s of the last century, this problem was also raised in
Serbia, that lost control over Kosovo's territory as a result of NATO's military campaign from March to
June 1999.

Based on the abovementioned, the main goal of the research is to analyze in details the legal basis of the
Kosovo and Abkhazian conflicts.

Hence, the main question within the research is to determine whether there is any legal basis for Kosovo
or Abkhazia to become an independent state? What are the main common and divergent legal aspects in
the cases of Kosovo and Abkhazia conflicts? Based on this, due to the specificities of the topic, it is
possible to establish the following research questions:

-Did NATO in 1999 and Russia in 2008 violated norms of international law in the framework of
military operations carried out on the territory of Serbia and Georgia?

! Director of International Black Sea University Center of International Studies.
2 Researcher of International Black Sea University Center of International Studies.
3 See official webpage <https://www.nato.int>.
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-Were there any international legal norms protected during interference of external forces on the
territory of Serbia and Georgia?

-When can the principles of territorial integrity and self-determination of nations be simultaneously
protected?

The qualitative research existing within social sciences was used in the course of working on the article:
based on various legal documents, the paper analyzes various international and domestic legal documents
of the country concerning two conflicts on the territory of Georgia and Serbia. In addition, the work will
greatly focus on the political aspects of these conflicts, the role of external forces in both of them and
their legal and political consequences.

Basic Principles of International Law

The basic principles of international law are the most general, basic and universally recognized rules of
international public law on legal conduct of states, that are the basis of the whole international legal
system and express the common will and interests of the international community; They are based on the
general ethical values and principles established nowadays as a result of the human development process
and are compulsory for all states existing on the world map and for other legal subjects.*

Every basic principle of international law is a legal norm and have priority compared with the domestic
norms of states that are involved in world political processes.’

The obligatory nature of the principles of international law is based on a universally recognized, general
international treaties or international custom. These principles are set out in the Charter® of United
Nations (UNO)” (Chapter 1, Article 2) and also in the United Nations Declaration of the 1970 on the
Principles of International Law.® They are associated with friendly relations and co-operation between
states and are recognized as explanatory instruments of UN Charter in Helsinki Final Act® of the
Organization for Security and Co-operation in Europe ("OSCE")!0 signed in 1975.11

These principles are: 1. The sovereign equality of states; 2. Refraining from the threat or use of force; 3.
The territorial integrity of states; 4. Inviolability of frontiers; 5. Settlement of international disputes by
peaceful means; 6. Non-intervention in internal affairs of the state; 7. Equal rights and self-determination
of peoples; 8. Respect for human rights; 9. Duty of co-operation among States in accordance with the UN
Charter; 10. The fulfillment in good faith of obligations under international law.1?

Self-determination of nations and principle of territorial integrity of the state

Two basic principles of international law - territorial integrity of state and self-determination of nations
are clearly contradictory to each other. It is necessary to note that after the Second World War, the
position of the international community in relation to the status of the specific territories was
inhomogenous. If, for some various political and legal reasons, the international community or the state-
supported the independence of the particular territories, in other cases - preferred the principle of
territorial integrity!3.

4 Aleksidze, L., Giorgadze, L., Kvachadze, M., International Human Rights Law, Dictionary-Directory, GCI, Tbilisi, 2005,
283.

51d.

6 Available at <http://www.un.org/en/charter-united-nations/>.

7 See official webpage <wwww.un.org>.

8 Available at <https://www.un.org/ga/search/view_doc.asp?symbol=A/RES/2625(XXV),>; See also Basic Facts about the
United Nations, United Nations Department of Public Information, New-York, 2005, 269.

° Karumidze V., International organizations, educational union ‘knowledge’, Tbilisi, 2004, 233-235.

10 Official webpage <https://www.osce.org>.

1 Aleksidze L., Contemporary International Law, Dictionary-Directory, GCI, Tbilisi. 2004.

12 Urrarenxo, I. B., Mexpynapozsoe Ilpaso, 2-e usganue, Hopma, Mocksa, 2002, 121-134.

13 The clear example of this is the Kosovo and Abkhazia cases when the West supported Kosovo's independence, and Russia
supported maintenance of Serbian territorial integrity. In the case of Abkhazia, vice versa the West supported Georgia's
territorial integrity and Russia supported independence of Abkhazia.
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This polemic continues until today in the legal, as well as political context, and a clear example of
this is the different attitude of the international community and individual states towards the legal
status of Kosovo and Abkhazia, about what we will talk below.

After the Second World War, the international community, first of all, UNO has been actively involved
in determining different territories in the regions around the world. In particular, since the establishment
of the United Nations, one of its major structures was the United Nations Trusteeship Council, which was
created based on Chapter XIII of the UN Charter. It consisted of 5 permanent members of the UN
Security Council (USA, Great Britain, France, China, USSR)!*. During the work of the Trusteeship
Council, in 1945-1994, its 11 subordinated territories gained political independence'>. In addition,
measures taken by the United Nations regarding the decolonization policy, that was based on "equal
rights and self-determination of the peoples"!® and concrete Articles of the appropriate chapters (XI, XII
and XIITI) of the Charter of the United Nations, was related to the liberation of the dependent people from
colonial ruling. Since 1960, in the matters of granting independence to particular countries the UNO has
been relied on the Declaration on the Granting of Independence to Colonial Countries and Peoples!”
adopted by UN General Assembly.This document is also known as "Decolonization declaration”.

102 new independent states have been formed on the political map of the world during the "Cold War" as
a result of the political situation and reforms made by the international community after World War II.18

After the end of "Cold War", splitting of the Union of Soviet Socialist Republics ("USSR"), Yugoslavia and
Czechoslovakia resulted in the creation of 22 new independent states on territories of the aforementioned
countries. A new state — Eritrea emerged in 1993 on the continent of Africa, that was separated from
Ethiopia, and in 2012 - South Sudan. At the same time, the new state was created in 2004 in South East
Asia Timor-Leste (formerly East Timor), which gained independence from Indonesia as a result of a
universal referendum. Hence, today the UN has 193 full member states.!

Although after the Second World War, as a result of the decolonization process, the international
community had been welcoming the establishment of new states on the world political map, that was
also reflected in UN declarations, it prioritized the territorial integrity of states by signing the Helsinki
Final Act in 1975.20

Taking into consideration the above-mentioned facts, the World Community is still facing both political
and legal dilemma, as it relates to the particular controversial territory. The situation is complicated due
to the fact that nowadays there are about 200 sovereign states on the world map, and the number of
nations on the planet exceeds 5000.2! Considering this situation, according to 2014 data, there are 414
conflict regions in the world today??. Of course, the situation will be uncontrollable if all the nations start
wanting to create an independent state.

Taking into consideration this, the problem of the international community is to make a choice between
the main principles of international law towards a particular disputed territory when, on the one hand,
there is a threat of separatism and, on the other hand, irredentism risk.

That is why it is interesting to review legal aspects of Kosovo and Abkhazia conflicts from the legal point,
including the international legal aspects.

14 Supra note 8, 13.

15 These territories are: Ghana, Somalia, Cameroon, Togo, Rwanda, Burundi, the United Republic of Tanzania, Samoa,
Nauru and Papua New Guinea and Palau.

16 Supra note 8, 283-286.

17 Kodua, E., Beraia, L., Dictionary-Directory of Social and Political Terms, Logos Press, Tbilisi 2004.

8 Chitadze, N., World Geography. Political, Economic and Demographic Dimensions, Scholars Press, Germany, 2017, 70.
19 See at <https://www.un.org/en/member-states/>.

20 Kegley, C., Blanton, S., World Politics. Trend and Transformation, Wadworth, Cengage Learning, USA, 2011, 353.

21 Neidze, V., The social-economic geography of the world, Lega, Tbilisi, 2004, 46.

22 Chitadze, N.,, supra note 19, 116.

187



Chidarze, N., Jebisashvili, K. Vol. 1, Issue 1, 2019

To answer the asked question, it is necessary to review each conflict in details, first of all, in the legal
context.

Kosovo

The modern Kosovo territory historically has been part of the Kingdom of Serbia for centuries. In
1389, a historic battle between the armies of Kingdom of Serbia and the Ottoman Empire?* was
conducted on Kosovo field, that ended with the victory of the Ottomans, as a result of which Serbia
became part of the Ottoman Empire for almost five centuries.?* By the initiative of the empire leaders,
the ethnic Albanians believing in Islam were being settled in the modern Kosovo area. After the end of
the Russian-Turkish War at the end of the 19th Century, in particular, by the decision of the Berlin
Congress held in 1878, Serbia gained independence from Ottomans®. After the end of the first world
war, as a result of splitting the Austrian and Ottoman Empires, the peoples of the South Slavs in their
composition were united as one state that was called the Kingdom of Serbians, Slovenes and Croatians,
and from 1929 the Kingdom of Yugoslavia®. In the aftermath of the Second World War, in particular,
since 1945 the Communist dictatorship was established in Yugoslavia and created the Socialist Federated
Republic of Yugoslavia, composed of 6 Socialist Republics. Kosovo Autonomous Province was part of
Serbia - one of the socialist republics?’. In 1989, Yugoslav President Slobodan Milosevic abolished the
Kosovo’s autonomy, that led to further aggravation of the situation.?® In 1995, at the end of the war in
one of the former republics of Yugoslavia, namely in Bosnia and Herzegovina attention of the
international community was attracted to Kosovo, where the Albanian Kosovansdemanded independence
from Serbia. The clashes between the Kosovo Liberation Army and the Serbian police were becoming
more frequent?.

The situation reached a culmination in 1998, when an open conflict between the Serbian police and the
"Kosovo Liberation Army" fighters resulted in the deaths of about 1,500 people and up to 400 000 people
were forced to leave their permanent residence.

Based on the above mentioned, NATO stepped into the process of normalization of the situation similarly
to the Bosnian conflict. On May 26, 1998, two main goals of the alliance regarding Kosovo were
determined on the session of NATO's Council of Ministers of Foreign Affairs, namely3’:

- Peaceful resolution of the crisis;

- Ensuring stability and security in neighboring states where the main focus will be on Albania and
Macedonia.

On August 12, 1998, the statement of the Secretary General of the Alliance was disseminated, which
stated that in case of military confrontation and continuing violence regarding peaceful civilians in
Kosovo, NATO would be forced to plan possible military-peacekeeping operations to eliminate the
crisis®! .

Almost a month and a half later, on September 24, 1998, the NATO Council again discussed the
situation in Kosovo and declared that the Alliance was ready to start air campaign if needed32. On 9
October of the same year, both sides supported the strengthening of international efforts to finalize
the crisis on the NATO-Russia Joint Council meeting.

23 Available at <https://www.britannica.com/event/Battle-of-Kosovo-1389-Balkans>.

24 Somel, A. S., Historical Dictionary of the Ottoman Empire, Scarecrow Press, Oxford, 2003, 268.

2 Shafer, K, A., The Congress of Berlin of 1878: its origins and consequences, Portland State University, 1989, 50.

26 Chanturia, G., The social-economic and political geography of the world. Publishing House “Saqartvelos Matsne”. 2004.
27 NATO Handbook, Public Diplomacy Division. Brussels, 2006, 149. Available at <https://www.nato.int/docu/
handbook/2006/hb-en-2006.pdf>.

28 Id.

2 1d.

30 Chitadze, N, The North Atlantic Alliance, the main guarantor of peace and stability in the world, Magenta Prints, 2008,
108.

311d., 109.

321d., 110.
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For the purpose of preventing the conflict, on October 24-25 senior officials of NATO, Gen. Clarke
and Naumann visited Belgrade and met with President of Yugoslavia Milosevic. They were trying to
persuade the Belgrade to stop the violence.

It is noteworthy that the visit of NATO's top military officials and the overall, NATO’s diplomatic
activity resulted in a temporary outcome, which was noted in the statement of the NATO Secretary
General on October 27 where he welcomed the meeting of NATO’s leaders and the President of
Yugoslavia, but later, in particular, since the beginning of 1999 as a result of the mass violation of
human rights on the Kosovo territory, the number of refugees was increasing more and more.

Taking into account the problems, the political situation in Kosovo and in the entire region, forced
the Alliance to take more radical measures, inasmuch as despite multi-round negotiations, from the
beginning of 1999 the Yugoslavia Government renewed repressions against the Kosovar Albanians,
which led to resistance from the so-called "Kosovo Liberation Army". The peaceful population was
forced to massively leave their homes. The number of refugees reached 210 thousand in mid-
February, 1999. The real danger of humanitarian catastrophe was created in the midst of Europe.
The criticism of NATO was becoming louder and louder in the Western media and the broader
public circles3.

Against the backdrop of the anti-public policies of the Yugoslav government, NATO was
increasingly considering an alternative to use force, for which serious military preparations were
launched in the respective military structures of the alliance.

Despite the military preparations, the focus was still on the political solution of the crisis. As a result
of NATO's activity and international pressure, the Belgrade authorities had to resume negotiations
with the Kosovo Albanians. The negotiation process was held on February 6, 1999, in the French
city of Rambouillet. The difficulty of the negotiation process was that Serbians, who considered
Kosovo as a part of Yugoslavia, did not agree with the deployment of NATO’s peacekeeping forces in
Kosovo, in which they were supported by Russia. On the other hand, Kosovar Albanians were
expressing their position and they refused to disarm if they did not receive guarantees for holding a
referendum on Kosovo's political status. Ultimately, as a result of Western political circles’ activity,
agreeing with the Kosovo Albanians on the proposed offer became possible, but due to the Belgrade’s
unconstructive position the negotiation process broke down in March.3*

In early March, the NATO repeatedly warned Belgrade authorities that if it did not stop military
operations and gross violation of legal norms in Kosovo, which resulted in the violence against
peaceful civilian population of Kosovo, if the offered proposals in Rambouillet were unacceptable for
Yugoslavia, the Alliance would be compelled to start military operation.

Finally, it is important to remark that the attitude of Alliance toward the tense situation in Kosovo
was characterized with certain difficulties and contradictions, but eventually, the existence of this
crisis had great positive influence on changes in NATO, as it significantly contributed to the growth
of international authority of the organization (parallelly to the fall of the UN authority) and
adaptation of its functions and goals to modern reality. NATO's actions in Kosovo have greatly
influenced the new understanding of principles of international law and norms, which was
primarily due to the fact that a precedent of carrying out a large military operation outside NATO
was created, the main purpose of which was to prevent ethnic cleansing, to stop the violence. This,
in general, served to the restoration of justice and safeguarding moral principles. In addition, after
World War II it was the first time when the Alliance of the democratic states gave priority to the
restoration of justice and the protection of moral value over the existing international norms and,
when the alliance's every attempts to peacefully solve conflict in Kosovo did not bring real results
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due to unconstructive position of Yugoslavian authorities, NATO was forced to undertake a military
operation against a sovereign state (the Federal Republic of Yugoslavia); As it is known, the reason
for this was a large-scale ethnic cleansing that MiloSevi¢ regime carried out against the Kosovar
Albanians, i.e. against ethnic minority of this country.®

In terms of international law, the most important point of this operation was that due to opposition
by permanent members of the United Nations Security Council — the Russian Federation and China
who were against carrying out military operations on Yugoslav territory by NATO - the Alliance
was forced to undertake a military campaign without the sanction of the UN Security Council.

After the situation in Kosovo had become more complicated, NATO faced the dilemma that became
a subject of wide discussions in western democracies and the political circles. The problem was that
the West was facing a very difficult question: in particular, what policy should the Alliance carry out
if the effort and political pressure did not affected to Yugoslavian leaders and the anti-democratic
regime of Milosevic continued persecution and repression of the Kosovar Albanians. It was clear that
in this case, at some point, NATO would be forced to use military force, like in the Bosnia's conflict.
However, as it has already been noted, the situation was more difficult because the existing norms in
international law, based on which the use of force and coercive establishment of peace could be
possible based on Article VII of the Charter of United Nations, and the practical implementation of
this provision could be only possible after the adoption of UN Security Council resolution; Perhaps,
this would have been impossible, as it was already known that indeed Russia would use veto right in
the Security Council due to its famous sympathies to Serbians. Taking into consideration these
factors, if NATO followed the existing norms of law, it would have been forced to accept the gross
violation of the elementary norms of law by the retrograde government of Yugoslavia, first of all,
violation of one of the main principles of international law, human rights protection.3¢

The development of such scenario could have caused great and irreparable damage to the North
Atlantic Alliance's authority and at the time when the role of the alliance in the Euro Atlantic space
was continuously increasing, and while the organization was perceived as the main guarantor of the
protection of security and justice not only in Europe but all over the world. The leaders of NATO
were well aware of this.

Apart from this, the problem was not only about the possible damage to NATO's authority, but also
the continuation of violence in Kosovo could have a devastating influence on neighboring countries
and possibly on the entire Balkan Peninsula. First of all, it is noteworthy that Albania, as well as
Albanian population of Macedonia, who constituted about 20% of the population of the country,
could interfere in the conflict to defend the Kosovar Albanians. That's why NATO, because of the
anti-democratic policy of the Belgrade, would not allow the creation of a new conflict center and
European crisis in the Balkans, even if using force was needed for this.

On the other hand, the West was well aware of the danger posed by NATO’s interference in the
Kosovo Conflict regarding relations between NATO and Russia, and while the anti-Western
tendencies in Moscow were increasingly strengthening, it was quite realistic that bypassing the
United Nations, without Russia's consent, the Alliance's attempt to solve Kosovo problem may
worsen the relations with the official Moscow.

Due to the contradictory situation, NATO's decision of legal and the political character which was
linked to the principal choice about using or not using force required firm solidarity and courageous
steps from the allies.

As we have already noted, before the final decision on the Kosovo conflict by NATO, the West has
addressed a wide variety of diplomatic activities in Kosovo to ease the situation. Leading state
figures, experts and representatives of Euro-Atlantic structures were involved in this process. This
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issue became the main topic in the NATO Council. It should be noted that the organization also
conducted extensive consultations in the Euro-Atlantic Partnership Council, where participants
from NATO member states and partner countries were discussing the situation in Kosovo at
different levels. The most important aspect of the discussion was the development of methods and
forms of practical cooperation between NATO and partners in the field of peace, which aimed to
promote peace in the Euro-Atlantic space. These consultations later turned into Kosovo's
peacekeeping operation.

In early March, the NATO repeatedly warned Belgrade authorities that if they did not stop military
operations and gross violations of legal law norms in Kosovo, which was resulting in the violence
against the civilian population of Kosovo and, also, if the offered proposals in Rambouillet were
unacceptable for Yugoslavia, the Alliance would be compelled to start militaryoperation. Despite
this call, Milosevic's regime ignored the NATO’s proposals, and in response, on March 24, 1999, the
director of NATO's Defence Policy and Armed Forces Planning Service decided to launch an
operation on "Allied forces"; Air raids against Yugoslavian military units started within a few hours
after the end of meeting. It is noteworthy that NATO expressed its readiness to protect all the
provisions of the 1949 Geneva Conventions® and the 1954 Hague Convention,* and only carry out
the operation against the Yugoslavian military infrastructure and take all measures to prevent
"coloreal damage" that, in turn, meant the protection of civil objects and peaceful population. As it
was stated, the main aim of the military operation was to reduce the Yugoslavian military potential
and, therefore, reduce the scope of humanitarian catastrophe risk in Kosovo.*

The North Atlantic Alliance demanded five main conditions from Yugoslavian leadership to stop the
military campaign:
- Termination of military operations and violence in Kosovo;
- withdrawal of Yugoslavian armed forces from Kosovo;
- Placement of international peacekeeping forces in Kosovo;
- Returning refugees to their places of residence and co-operation with international
humanitarian organizations to enable them to help the civilian population;
- Continuation of the process that was started in Rambouillet for reaching the political settlement
of the conflict.
NATO's decision to use military force against a sovereign state represented a new stage in the 50-
year history of the Alliance. This bold step by the Alliance was substantially changing not only the
alliance's concept, but international law, too.

For example, according to the NATO Statute, the Alliance had the power to use military force only
if there was an armed attack against any member state of NATO, in particular, Article 5 of the
NATO Statute® states: “the Parties agree that an armed attack against one or more of them in Europe
or North America shall be considered an attack against them all and consequently they agree that, if
such an armed attack occurs, each of them, in exercise of the right of individual or collective self-
defence recognised by Article 51 of the Charter of the United Nations, will assist the Party or Parties
so attacked by taking forthwith, individually and in concert with the other Parties, such action as it
deems necessary, including the use of armed force, to restore and maintain the security of the North
Atlantic area. At the same time, if we rely on the NATO charter, the former Yugoslav territory is
located outside the area of responsibility for the North Atlantic Alliance*!
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Any such armed attack and all measures taken as a result thereof shall immediately be reported to
the Security Council. Such measures shall be terminated when the Security Council has taken the
measures necessary to restore and maintain international peace and security.”

In addition, the Article 1 of the NATO’s Statute indicates the following: “the Parties undertake, as
set forth in the Charter of the United Nations, to settle any international dispute in which they may
be involved by peaceful means in such a manner that international peace and security and justice are
not endangered, and to refrain in their international relations from the threat or use of force in any
manner inconsistent with the purposes of the United Nations.”

Consequently, we can make a conclusion that both the first and 5th Articles of the NATO Statute
clearly point to the fact that NATO’s activity is based on the basic principles of the UN Charter. In
addition, it is very important to consider paragraph 7 of Article 2 of the UN Charter, which states
that the international community has no right to interfere with the internal political affairs of the
sovereign state. In particular, the Charter emphasizes that: “Nothing contained in the present
Charter shall authorize the United Nations to intervene in matters which are essentially within the
domestic jurisdiction of any state or shall require the Members to submit such matters to settlement
under the present Charter; but this principle shall not prejudice the application of enforcement
measures under Chapter VII.”#2

Despite the great respect for the above-mentioned legal documents from NATO, the Alliance and its
member states have firmly expressed their position that state sovereignty should not be used as
immunity for committing a crime against humanity. Thus, NATO in its actions preferred moral
beginnings and the principle of human rights protection over international law and this can be
considered a revolutionary occurrence, because taking into account the existing realities, the
Alliance to some extent, by itself took UNO’s right to take the decisionon using force against
sovereign country in the case if the authorities of this country were committing a crime against
humanity, moreover, with regard to its actions it envisaged to safeguard civilians from genocide,
NATO expressed its respect for the Convention on the Prevention and Punishment of the Crime of
Genocide of 1949% and to the basic principles of the Universal Declaration of Human Rights*
adopted in 1948.

On June 10, 1999, as a result of NATO's military campaign that lasted for 77 days, NATO Secretary
General said that he had ordered the Supreme Commander-in-Chief of the United Forces of NATO in
Europe to stop the aviation military actions. This decision was adopted by consultations with the North
Atlantic Council and based on information of General Clark, according to which the Yugoslavian forces
started withdrawal from Kosovo.# The agreement on the withdrawal of Yugoslavian armed forces from
Kosovo was signed on June 9, 1999.46

On June 10, 1999, the UN Security Council adopted a Resolution No.1244, in which it welcomed the
adoption of the principle for crisis settlement in Kosovo by the United Republic of Yugoslavia, including
the principles that were directed on the ending of the violence and the withdrawal of the military
contingent.’ It was announced that the UN Security Council decided to send military and civilian
observers under the patronage of the UN.

42 Basic Facts about the United Nations. United Nations Departmnent of Public Information. New-York, 2005, 5.
43 Available at <https://www.matsne.gov.ge/ka/document/view/1219170>.

4 Available at <https://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf>.
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The first units in Kosovo were entered on June 12, 1999. According to the military-technical agreement,*
the Kosovo forces (KFOR) constituted 50,000 military servants. As a result of NATO's activity 1 million
300 thousand internally displaced persons became able to return to the homes.#’ According to data of
2007, there were about NATO contingent of 16,000 military servants in Kosovo.>

Later, to determine the status of Kosovo, the UN administration was set up in Kosovo, as well as the
Commission headed by the former president of Finland Martti Ahtisaari, which should determine the
final legal status of Kosovo. The Commission came to the conclusion that Kosovo should be granted state
independence. On February 17, 2008, the Kosovo Parliament adopted the Declaration of Independence,’!
that was supported by the Western and other leading states, except Russia and China.

Despite recognition of Kosovo’s independence by the leading countries worldwide and notwithstanding
the fact that, it is a de facto independent state, it is united in several international organizations, it had an
independent delegation on the World Olympiad in 2016 and others. Today's social-economic situation is
very difficult in Kosovo,

It is noteworthy that the UN International Court did not satisfy the Serbia’s lawsuit and decided that
Kosovo had a legal basis to gain independence.’? However, according to the principles of international
law, Kosovo did not become a full subject of law, because in order for the country to be a full-fledged
subject, it must be a member of UNO. However, there are specific rules for country to be entered in
United Nations, in particular, the UN Security Council would make a recommendation, as a result of the
general consensus backed by all permanent members of the Security Council and submit UN General
Assembly. General Assembly makes decision by the majority of votes about the country's membership.
Due to constant resistance from Russia and China, the Kosovo issue cannot be finally resolved.

Abkhazia

After the events that took place in Kosovo, of course, it is necessary to discuss one of the most painful
issues for Georgia, i.e. confilct of Abkhazia, first of all, from the legal perspective. As it is known,
Abkhazia is also trying to create an independent state like Kosovo.

Abkhazia and Kosovo have one main resemblance, namely both these territories, repsectively, represent
the historic regions of Serbia and Georgia. The modern territory of Abkhazia, in different periods of
Georgian history, belonged to Célquide, then Egrisi kingdoms, since 975 to the United Kingdom of
Georgia, which is also confirmed by Russian sources.® Later, in the second half of the 15th century,
when Georgia's unity collapsed and the country was divided into three kingdoms and five principalities,
Abkhazia principality was considered as the Georgian state unit. This principality was abolished by the
Russian Empire in 1864.54

After the restoration of state independence of Georgia, in particular in 1918-1921, Abkhazia was part
of the Democratic Republic of Georgia and enjoyed full autonomy. Namely, according to the
Constitution of Democratic Republic of Georgia that was adopted on February 21, 1921, in
accordance with Article 107 of chapter 11 of the supreme law of the country, which was related to
the autonomous units of Georgia, Abkhazia (Region of Sukhumi) enjoyed autonomous rights®.
Particularly, the Constitution noted the following: eleventh chapter refers to the autonomous
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governance and consists of the two Articles. The inseparable parts of the Republic of Georgia -
Abkhazia (Sokhumi District), Muslim Georgia (Batumi Province) and Saingilo (Zaqatala District) are
granted local autonomous governance®.

After the violent upheaval of democratic regime in Georgia and the establishment of Communist regime
(February 25, 1921), there was an attempt to declare "independence of Abkhazia" (March 31, 1921);%
However, in the end, Abkhazia was part of united Georgia as the so called "Contractual Republic", which
has been interpreted in the USSR constitutions since 1924 as "autonomous republic", as it has formally
existed since 1931.%® Since February 19, 1931, Abkhazia has been officially autonomous republic
according to the Constitution of Abkhazia as well as the Constitution of Georgia.>

Under the 1936 and 1977 constitutions of the USSR, ultimately the legal status of autonomies was
determined. In particular, the autonomous formations constituted an integral part of the Soviet Union
member states. In addition, the Autonomous Soviet Socialist Republic of Abkhazia was the only
autonomous formation in the former Soviet Union, which had a special article in its constitution about the
state language - Abkhazian.®

In spite of this, Abkhazia (part of the population), due to the secret encouragement by the central
Soviet authorities has repeatedly expressed desire to leave the Soviet Socialist Republic of Georgia.
This demand was contrary to the principle of historical justice, as it was noted, Abkhazia was always
a Georgian political unit, as well as opposing to intention of the majority of the population of
Abkhazia per se, as considering the fact that according to the data of 1989, the population amount on
the territory of Abkhazia constituted 525 thousand people, from which 213 thousand were ethnic
Georgians,®! we can conclude that the majority of Abkhazian population (not only ethnic Georgians)
were against the withdrawal of Abkhazia from Georgia that was confirmed by the results of the
referendum conducted on the territory of Georgia on March 31, 1991, about what we will talk
below.

The second factor was that from the legal point, the demand of the separatist part of Abkhazia’s
society for exiting from Georgia was contrary to the Constitution of the Soviet Union, which was
still functioning in Georgia at that time (until the collapse of the USSR). In particular, according to
Article 78 of the Constitution adopted by the Soviet Union in 1977, “the territory of a Union
Republic may not be altered without its consent. The boundaries between Union Republics may be
altered by mutual agreement of the Republics concerned, subject to ratification by the Union of
Soviet Socialist Republics.”®? Furthermore, according to Article 79 of the Constitution of the USSR,
“A Union Republic shall determine its division into territories, regions, areas, and districts, and
decide other matters relating to its administrative and territorial structure.”®® Nevertheless, "legal
war" was started between the Central Government and Abkhazia; In particular, on March 31, 1991 a
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referendum was held on the territory of Georgia main question of which was: "Do you agree with
restoration of the state independence of Georgia based on the Independence Act of May 26, 1918?"
More than 90% of the Georgian population participated in the referendum and more than 98% of
the country's population supported Georgia's independence. About 60% of the population on the
territory of the autonomous republic of Abkhazia participated in this referendum and 99% of them
supported Georgia's independence.** On the basis of referendum results, on April 9, 1991, the
Supreme Council of the Republic of Georgia adopted a decision on "Restoration of State
Independence of Georgia", on the same day, the legislative body of the country adopted a declaration
which stated that "Georgia granted full autonomy to the Abkhazian people"®.

In January 1992, after the change of government in Georgia, the Military Council of Georgia made a
statement “on the restoration of the Constitution of 19217%. As it was already mentioned, according
to Article 107 of the 1921 Constitution, Abkhazia has enjoyed autonomous status as part of the
united Georgia.” Since the Military Council has been canceled and, instead, the State Council was
established, the new government of Georgia has numerously made a statement that it expressed its
readiness to conduct negotiations with the Abkhazian Autonomous Republic leadership about the
determination of the status of the Autonomous Republic of Abkhazia. However, on the background
of civil confrontation in Georgia, due to active encouragement by Russia, the Abkhazian separatist
forces took advantage of the situation and on the July 23, 1992, some deputies of the Supreme
Council of Abkhazia passed a resolution® on the restoration of the 1925 Constitution® of Abkhazia,
which, in fact, meant seceding from Georgia.”’ This resolution was adopted by some of the deputies
of the Supreme Council when Georgian deputies were not present at the session’!. At the same time,
the constitutional amendment needed support of more than two-thirds of the deputies, and only half
of the deputies attended the meeting, so the decision was illegal and clearly contradicted to the
(current) Constitution’? of Abkhazia itself. In particular, at that time the constitution adopted in
1978 was effective on the territory of Abkhazia. According to Article 163 of this document, the
amendments to the Constitution of Abkhazia was possible only if not less than 2/3 of the total
number of deputies supported it. By this time, Georgians were the national majority in Abkhazia. In
particular, according to the general census of the population of 1989, 44% of the population of the
Autonomous Republic of Abkhazia were Georgians, namely at that time 213 000 ethnic Georgians
lived in this historic region of Georgia and the percentage of ethnic Abkhazians was 17%.7
Nevertheless, according to the electoral legislation in Abkhazia that was in force at that time, when
the majoritarian electoral system was effective in the autonomous republic, Abkhazians were
represented by 28 deputies in the supreme council when the number of the Georgian deputies was
26 and as for non-abkhazian and non-Georgian deputies (they were representing 39% of
population), only 11 deputy mandates were assigned for them’*. Clearly, this election legislation
contradicted to democratic legal norms and it had nature of pure apartheid”> when one of the ethnic
groups had more political rights than others. Such a situation was only advantageous for forces
hostile to Georgia's territorial integrity. Consequently, the Supreme Council of Abkhazia of such
composition approved a number of “laws" that clearly contradicted to the Constitution of Georgia.
For example, as already mentioned, on July 23, 1992, the Supreme Council of the Autonomous
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Republic of Abkhazia adopted a resolution on the restoration of the 1925 Constitution of Abkhazia,
according to which the 1978 Constitution of Abkhazia (within which Abkhazia was part of the
Georgian SSR as an autonomous republic) was repealed and the 1925 Constitution of Abkhazia was
restored. It should be noted that the enactment of this so-called constitution was not even made
under conditions of the Soviet regime. At the same time, the third congress of Abkhazian Councils
decided to complete the presented draft constitution and comply it with the Constitution of the
Georgian SSR and the Constitutions of South Caucasian socialist federative soviet republics. The text
of the Constitution, which was reviewed by the third congress of Abkhazian councils, has not been
published. According to the Constitution of 1925, all ethnic groups of the Abkhazian SSR were
provided with the right to free development and use of native language both in their national-
cultural and general state institutions, however, the Russian language was recognized as the
language of the Abkhazian SSR state institutions’e.

It is noteworthy that after the start of military actions in Abkhazia, international legal responsibility
for the situation in Abkhazia, first of all, shall be imposed on Russia. Under the Resolution “on
Aggression" adopted by the General Assembly of United Nations in 1974, Russia has made indirect
aggression against Georgia, as a result of the training of the North Caucasian militants in the Russian
territory and sending them to Abkhazia, as well as the financing of separatist gangs and supplying
them arms in 1992-1993.77 In addition, during military actions, namely, on September 3, 1992, on
May 14, 1993, on July 27, 1994, between the Georgian and Abkhazian parties signed a ceasefire
agreement by intermediation of Russia that was severally breached by the Abkhazian party due to
encouragement from Russia.”® In particular, if we consider the last peace treaty,” the Georgian side
fulfilled all the terms of the treaty of July 27, 1993, and withdrew heavy equipment from Abkhazia.8
Despite that, after this, the Abkhazian side (in fact, the North Caucasian irregular soldiers, the
Cossacks, and the Russian military servicemen), or de facto Russia began to attack Sokhumi, as a
result of which, Georgia lost control of the largest part of the Abkhazian territory during September
27-30, 1993.8

Consequently, in parallel with the indirect aggression against Georgia, Russia violated two other
fundamental principles of international law, namely "the duty of the State to cooperate with each
other in compliance with the Charter of United Nations " and the "fulfillment of obligations in good
faith under international law" .82

The dialogue between the Georgian and Abkhazian sides had been resumed since 1994, according to
the agreement® signed on April 4, 1994, both sides expressed readiness to "deploy the CIS's%
collective security forces in a conflict zone"®. Since May 20, 1994, Russian "peacekeepers" were
placed in the conflict zone under the aegis of the CIS forces along the administrative border between
the Autonomous Republic of Abkhazia and the rest of Georgia.®® Later, Russia has repeatedly assisted
the separatist regime of Abkhazia through "peacekeeping forces" but simultaneously created an
illusion that it supported Georgia's territorial integrity. In 1994 and 1996, Russia along with other
states, within the framework of the OSCE, in particular, on Budapest (1994)%” and Lisbon Summit
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(1996), 8 supported resolutions in relation to "ethnic cleansing of Georgians" in the territory of
Autonomous Republic of Abkhazia.

In spite of everything, in 2008, Russia conducted a direct aggression against Georgia, it was a
response to the recognition of Kosovo by international community. In response to this process,
Russia has adopted a resolution on the recognition of "independence" of Abkhazia and “South
Ossetia” regions, but, of course, it is not possible to talk about de facto independence in these
regions, as the situation in Abkhazia and Tskhinvali region is fully under the control of the Russian
Federation.

Comparison of Russian and Western positions regarding Kosovo and Abkhazia

The positions of the West and Russia are radically different from each other regarding Kosovo and
Abkhazia. Of course, it is interesting to note that the West supported Kosovo’s independence from
Serbia, but it supports Georgia's territorial integrity. Russia has the opposite position, it supports the
territorial integrity of Serbia, and at the same time recognizes Abkhazia's independence from
Georgia.

It is necessary to consider the following circumstances: the international democratic community has
a more legal and moral leverage to justify Kosovo's independence, inasmuch as before the Kosovo
Conflict, the military intervention of NATO stopped the genocide of Bosnian Muslims in 1992-1995
during the Bosnian conflict: one of the worst examples of crime against humanity in this former
republic of Yugoslavia is the case when Bosnian Serbians supported by the former Yugoslav
president Slobodan Milosevic's regime buried alive 6,000 Bosnian Muslims in Srebrenica.®® At the
same time, in conditions of existence of the UN Security Council resolution, by NATO's active
involvement the territorial integrity of Bosnia and Herzegovina was maintained and Dayton
peacekeeping agreement was signed in 1995 that provided peaceful co-existence of the three main
ethnic groups (Serbians, Croats, Bosnian Muslims) in Bosnia.”

While talking about the Kosovo issue, it should be noted that despite the fact that NATO did not
take into account requirements of the several principles of international law, in particular the
individual Article of Chapter VII of the UN Charter, it was based on the political reality that existed
at the Balkan Peninsula at that time. In particular, the West was actively seeking the support of
Russia and China on the Kosovo issue in the UN Security Council, but Russia supported the political
regime of the country (Yugoslavia), which committed crime against civilians in the territory of
Bosnia, which obviously contradicted to the 1950 UN Universal Declaration of Human Rights,’!
1966 Covenant on Civil and Political Rights,”? the Rome Convention on Human Rights® adopted by
the Council of Europe in 1950 and the United Nations Convention of 1948 on the Elimination of All
Forms of Genocide®.

In addition, NATO maximally protected basic principles of international humanitarian law on the
Kosovo's territory, in particular the Geneva Convention of 1949, which imposed responsibility on
the party involved in military actions®, to maximally ensure the safety of civilian people and objects
in the conflict zone as well as the requirements of the Hague 1954 Convention,’® according to
which, the battling State (or organization) must take the maximum responsibility for the protection

8 See webpage <https://www.osce.org/mc/39539?download=true>.

8 Chitadze, N., supra note 31, 117.

% Supra note 28, 118.

9 Karumidze, V. supra note 9, 341.

2 1d.

% 1d.

% Available at <https://treaties.un.org/doc/publication/unts/volume%2078/volume-78-i-1021-english.pdf>.

% Available at <https://www.icrc.org/eng/war-and-law/treaties-customary-law/geneva-conventions/overview-geneva-con
ventions.htm>.

% Available at <http://unesdoc.unesco.org/images/0018/001875/187580e.pdf>.
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of historical and cultural monuments. Fairness needs to note that as a result of bombardments
carried out by the North Atlantic Alliance for 72 days, which, only targeted to attack military
objects of Yugoslavia, more than 2,000 peaceful civilians were killed, but instead tens of thousands of
lives were saved.”” In this military campaign, the NATO member states used only military air force
and no land operations had taken place.

As for the Russian intervention in the Abkhazia conflict, the scenario of military actions differs
radically from Kosovo. In particular, first of all, the Kremlin's intervention provoked separatism and
its stimulation in the Autonomous Republic of Abkhazia. In Abkhazia and the Tskhinvali region,
Russia maximally supported armament of separatist armed groups and promoting fomentation of
separatism. This is proved also by the fact that in June 1992, during the events in Tskhinvali region,
the Vice-President of Russia was threatening that the Russian military air force would bomb Thbilisi
if the Georgian army entered Tskhinvali.®® In addition, Russia supported the terrorist groups that
were subsequently sent from the Russian territory to fight against Georgians in Abkhazia. Russia
supported a terrorist group — the so called "Confederation of Mountain Peoples" created by its own
initiative, while leaders of this terrorist group claimed that Georgia should be declared as "a terrorist
hazard zone".” Exactly this fact and “cooperation” of Russia with the terrorist groups, can be
considered as a clear example of "state terrorism".!%

The Resolution No. 13/159'°! was adopted by the UN in 1984 in relation to "State Terrorism",
according to which "the UN condemns any form of state terrorism and calls on UN member states
not to support any terrorist organizations"!’2. By its actions, Russia has violated the fundamental
principles of this resolution. In addition, if we rely on the 1974 UN resolution on aggression!'®,
where the indirect and direct aggression is emphasized,!** in case of Abkhazia in 1993-1994 as well
as in South Ossetia, by promoting separatism and terrorism, Russia committed indirect aggression
against Georgia, and, later, after the end of military actions until August 2008, continued financing
and supporting separatist regimes!®.

It should be noted that the forms of military actions implemented by NATO and Russia radically
differs from each other. On the one hand, NATO basically bombarded the Yugoslavian military
facilities, which ultimately led to the suspension of genocide and ensuring the return of civilians to
their homes. Russia responded with large-scale aggression against Georgia when different parts of
Russia's land powers invaded in Abkhazia and Samachablo; Besides, the Russian military air force
bombed military as well as civilian facilities and invaded naval vessels in Georgian territorial waters.
In parallel to these, Russia launched cyber attacks against Georgia to carry out informational war,
namely, the web-pages of the main state agencies (the Administration of the President, the Ministry
of Foreign Affairs and the Ministry of Defense) were out of order.

In 2008, as a result of direct aggression, the United Nations Resolution'* adopted in 1974 was
violated. Russian aircrafts illegally invaded in Georgian airspace about 200 times.!’This fact
contradicts to the 1944 Chicago Convention on Airspace!®, which states that the sovereign state has
the jurisdiction over the airspace above a land territory of a particular country and, of course, its

%7 Bonnén, P, Towards a Common European Security and Defence Policy: The Ways and Means of Making it a Reality,
LIT, Berlin, Hamburg, Miinster, 2003, 188.

98 Chitadze, N., supra note 70, 322.

» 1d.

100 Available at <http://www.un.org/documents/ga/res/39/a39r159.htm>.

101 Available at <http://www.un.org/documents/ga/res/39/a39r159.htm>.

102 14,

103 Available at <http://hrlibrary.umn.edu/instree/GAres3314.html>

104 AJeksidze, L., supra note 11, 7.

105 Pjpinashvili, D., supra note 60, 87.

106 Available at http://hrlibrary.umn.edu/instree/GAres3314.html

107 Chitadze, N., supra note 70, 327.

108 Available at<https://www.icao.int/publications/documents/7300_orig.pdf>. For explanations see, Mrmarerxo, B., supra
note 12,
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violation is unacceptable. As a result of the invasion of Russian military vessels into Georgian
territorial waters, the 1982 Convention on Maritime Law!® was violated, according to which the
"territorial waters" of a specific state in the 12-mile zone of the independent country’s coastal zone
are controlled. As a result of mediation by chair country of European Union - France — on August
12, 2008, Russia undertook obligation to return its troops to the positions where they were before
August 8, 2008,!1° however, this obligation has not been fulfilled yet, that is contrary to the basic
principle of international law, "fulfilling international agreements in good faith".!!!

Overall, as a result of Russian aggression, the Georgian villages on the territory of former South
Ossetia were ruined, and approximately 50,000 civilians were forced to leave their homes and enter
into territory controlled by Georgia.

It is also important that negotiations with Russia about the status of Kosovo have been carried out
for the years, including the UN Security Council adopted Resolution No. 12/44!12 regarding Kosovo
in 1999, which envisaged the settlement of the Kosovo conflict. In Kosovo, along with NATO's
peacekeeping contingent, Russian "peacekeeping” battalion was also deployed.!!3

In addition, the UN's internal administration mission was established in Kosovo!!4. It had four main
functions, namely: the civilian administration, which directly was managed by the UNO,
Humanitarian Aid, headed by the United Nations High Commissioner for Refugees!';
Democratization and institutional building, that was coordinated the OSCE; Economic
reconstruction and development that was supervised by the European Union. In 2001-2002, the
international community facilitated the conducting elections, in which a 120-seat assembly was
elected, and later presidential elections were held in Kosovo, which was recognized as legitimate by
the United Nations.

In the case of Abkhazia and the Tskhinvali region, in fact, both regions were uncontrolled
territories, and de facto authorities without any legitimacy were subordinated to Russia; Russia was
acted independently from the international community, which culminated in a large-scale
aggression against Georgia and the Kremlin's unilateral decision about independence of Abkhazia
and the so called South Ossetia.

Conclusion

In conclusion, it should be noted that, in terms of international legal recognition, the West gained a
complete victory over Russia, inasmuch as more than 100 states recognized Kosovo's independence
and nowadays Kosovo is de facto state.!'® As for Abkhazia, it has not achieved de facto independence
not only because the independence of Abkhazia is recognized by only five countries, but also
because of political, economic, legal and other situation, as well as the strategic objects placed in
Abkhazia are fully controlled by Russia. Russian "border guards" protect so-called "State Border" of
Abkhazia between Abkhazia and the rest of Georgia. Approximately 70% of the budget of Abkhazia
is created with money transferred from Russia.!'”” When we talk about the status of any region, inter
alia disputed region, it is necessary to take into account also the standards of the Montevideo
Convention!®. The Convention defines specifically which region can satisfy the standards of the

109 Td,; Text of the Convention is Available at<https://www.un.org/Depts/los/convention_agreements/texts/unclos/
unclos_e.pdf>.

110 Chitadze, N., supra note 70, 328.
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114 United Nations Interim Administration Mission in Kosovo — UNMIK. See webpage: <https://unmik.unmissions.org/
about>.

115 United Nations’ High Commission of Refuges -UNHCR.
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independent state and which cannot. There are four main standards presented: a) permanent
population: b) a defined territory: c) government; d) capacity to enter into relations with other
states.!®

According to these standards, Kosovo is more compliant with legal standards, however, Kosovo has
not yet become a full-fledged subject of international law, since for this it is required to be a full
member of the United Nations Organization, and the last requires going through appropriate
procedures. In particular, when considering the issue of admitting a new member in the UN, the UN
Security Council shall take an appropriate recommendation and submit it to the UN General
Assembly. In turn, the General Assembly makes a decision based on the recommendation of the
Security Council by the majority of votes regarding membership of the new state in the United
Nations.!? Russia will always use veto right together with China in the UN Security Council
regarding accepting Kosovo in UNO. Despite this, Kosovo has become a full member of various
international governmental and non-governmental organizations, for example, the Kosovo Olympic
Committee is a full member of the International Olympic Committee.!?!

All above-mentioned factors were taken into consideration by the UN International Court and
lawsuit of Serbia was not satisfied: IC] concluded that Kosovo had every legal right to declare
independence!??

As regards the international legal recognition of Abkhazia and the former South Ossetian
Autonomous District, Russia's policy has failed in this direction, the Kremlin has failed to establish
the occupied territories as international legal entities.

In addition, it is necessary to take into consideration other important legal, political or moral aspects,
according to which, in contrast to Abkhazia, justification of granting Kosovo independence is
possible. Namely:

- None of the Georgian authorities have ever questioned Abkhazia's autonomy in the
composition of united Georgia. Abkhazia has always enjoyed wide autonomy inside Georgia. As
for Kosovo, its autonomous status was canceled by the central government of Yugoslavia in
1989123,

- Before the 1992 armed conflict in Abkhazia region, most of Abkhazia's population
wantedindependence of Georgia and Abkhazia to be part of Georgia, that was confirmed on
March 31, 1991 by the results of the referendum held in the whole territory of Georgia
including the Autonomous Republic of Abkhazia.!?* As for Kosovo, considering the fact that
about 90% of Kosovo's population were ethnic Albanians, the will of the absolute majority of
the population of this region was separation of Kosovo from Serbia and creation of an
independent state!?;

- In the case of Kosovo, the Serbian Government committed the crime against humanity when it
carried out the genocide of ethnic Albanians in this area. In the case of Abkhazia, through the
support of Russia by direct involvement of terrorist extremist armed formations, ethnic
cleansing was carried out mainly against representatives of the Georgian nationality supporting
the territorial integrity of Georgia, which was confirmed on the OSCE’s 1994 Budapest'?® and
1996 Lisbon'?” Summits.

19 14,
120 14,
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To justify the demand for the so called independence of Abkhazia, Russian political circles or
political scientist close to it or the Kremlin highlight the circumstance that, in its own time, if
Georgia was entitled to be separated from the Soviet Union, at the same time, why Abkhazia would
not have the right to independence from Georgia? Of course, there are relevant historical, political
or legal arguments about why Georgia had the right to create an independent state and Abkhazia did
not have and still does not have the same rights.

In particular, the territory of present-day Abkhazia has always been included in various Georgian
States during different historical periods (Kolkhida, Egrisi, United Georgia, Democratic Republic of
Georgia) and Georgia has historically never been part of Russia, therefore Georgia (or its separate
Kingdoms and Principalities) was forcedly occupied by Russian Empire as a result of violation by the
official Petersburg the essential terms of Treaty of Georgievsk!?® (which among other issues
stipulated preservation of statehood of Kartli-Kakheti kingdom) signed between the kingdom of
Kartli-Kakheti and the Russian Empire in 1783, and later by Soviet Russian, respectively in 1801!%
and in 1921'%0. At the end of the 80's of the previous century, Georgia's demand for withdrawal from
the USSR did not contradict itself even with the Soviet Constitution, where, under Article 72 of the
Constitution of the USSR, each Union Republic shall retain the right freely to secede from the USSR;
At the same time, as already noted, under Article 78 of the Constitution of the USSR, the territory of
a Union Republic may not be altered without its consent (in this case Georgia).!3!

Opverall, it is necessary to remark that determining the legal status of each disputed territory requires
special attention from the international community. In this regard, the international community
must thoroughly examine all legal, historical, political and other aspects related to the State's
territorial integrity and self-determination of nations, to, ultimately, determine what legal or other
mechanisms exist for maintenance of the territorial integrity of the state or for determining
principle of self-determination of nations? For example, it should be established whether this
territory was previously illegally occupied or annexed by another state or historically it was a part of
a particular state? whether the rights of any nation has been violated or not in the concrete state?
Probably, in this case, it is necessary to increase the role and place of the UN International Court in
the modern international legal or the political system.

It is necessary to note that the principle of self-determination of the nations does not directly imply
granting full independence to a particular nation. In this case, for the purpose of preserving the
identity of the particular nation, first of all, it is envisaged to grant broader cultural, political,
economic, religious or other kind of autonomy to every nation in the world. Considering the fact
that the process of decolonization in the world is largely completed and more than 130 independent
states appeared on the world political map after World War II,'3? the principal priority for the
international community must be the principle of state territorial integrity and inviolability of the
frontiers.
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23 Markesinis, B. S., Unberath, U., @sbsb. bsd6Gmdo, 39-7 L., 84.

24 a580x3bs 3900905 1999 fawol Ne 2287 356mbol, Lobbarols Lads®mowmo 3m@gduol 99-9 dmberols dobgwgzoom.
bgdobsfjzmdos <https://matsne.gov.ge/ka/document/view/16426>.
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Mistake, Sales, Consumer Law

Vakhtang Zaalishvili
Aleksandre Giorgidze’

The Thilisi City Court Decision of May 31, 2016, Case No.2/3710-16

Subject:  Transaction Made by Mistake,
Contract of sale,
Unjustified enrichment

Defined norms:
Articles 72, 73, 976 of the Civil Code (CC)3

Important Facts of the Case:

R.B. has addressed to currency exchange office owned by “J-a” LLC, located in Tbilisi to exchange
500 US dollars where the dollar was purchased “at first sight with the highest™ exchange rate. He
handed 500 USD to a woman, that worked at the currency exchange office who, in turn, gave him
1020 GEL. R.B.'s expectation was to receive 1200 GEL. He protested instantly there, but he was
answered that the currency exchange office was purchasing dollar for this price and since the
operator had already drawn a cheque, the money (500 USD) could not be returned.

Neither R.B. agreed to take 1020 GEL, nor the operator was willing to return the exchanged amount.
To prevent provocation and conflict, R.B. called Patrol Police, who confirmed that the "less" money
was still on the spot and R.B. only after this took it. The Patrol Police claimed that they had many
analogous calls for similar cases.

R.B. demanded compensation of 180 GEL for material damages before the Court, because the
transaction was made by deceit.

Court Interpretations:

According to the Court's explanation, a contract of sale was concluded between the parties under
Article 477 of CC. In addition, according to Article 72 of the CC, the transaction may become
voidable if the declaration of intent has been made based on a substantial mistake. The Court
clarifies that the content of the declared intent is as such as it would be understood by an addressee
considering the principle of good faith and market circulation. While discussing the mistake, the
judge points out that it exists when "the person's real and expressed intent do not coincide with each
other" and it is substantial when considering the objective circumstances, such expression of the
intent will not be made (or it will be declared otherwise) knowing the real circumstances of the case.

The Court indicates to the established factual circumstances according to which, on the one hand,
the rate set by the National Bank on that day (published on the official website) amounted to 2.4067
GEL for 1 USD and, on the other hand, on witness testimony, who confirmed that R.B. demanded
transfer of 1200 GEL from the cashier-operator, after which the patrol was called; The latter

1 Associate Professor, International Black Sea University.

2 Associate Professor of International Black Sea University and Caucasus International Unversity.

3 Georgian Law form 1997 No.786, Civil Code. Available at <https:/matsne.gov.ge/document/view/31702?publication=103>.

4 It is assumed that the current rate was written at the entrance of the currency exchange office on the signboard, by which
the exchanger operated. In the court decision, the term "at first sight" tends to be used for the purpose that, as the context
outlines, 2.04 GEL for 1 USD was indicated as the price of the currency purchase by the currency exchange office, which is
visually quite similar to 2.40 GEL. The latter was ultimately the desired price for R.B.
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explained that a similar case was observed several times at that day. Consequently, the judge states
that knowing this circumstance, the claimant R.B. would not declare the intent at all.

In the Court's opinion, taking into account the principle of good faith and market circulation, the
cashier had to return 1200 GEL to R.B.

The Court reasons claimant’s claim of 180 GEL based on Article 976 of CC and considers that the
defendant was enriched by this amount of money since enrichment as the result is illegal, i.e. the
situation is such in respect to the defendant that “the defendant must not have a legitimate
opportunity to misappropriate property without compensation."

Commentary:

First of all, it should be noted that taking into consideration the widespread practices pursued by the
currency exchange offices, the situation is such that it can be regarded as unfavorable in terms of
consumer protection. Occasionally, relying on the principle of freedom of the contract
entrepreneurial entities who follow such activities are abusing the general mechanism of the
formation of a contract established by the Civil Code, which is intended to regulate the relationship
between substantially equal subjects; Use such marketing visual methods that can easily mislead
potential contracting parties, especially the inexperienced individuals. This often happens, the clear
example of which we have in this case. Consequently, the pathos of Court's decision is completely
acceptable, although the legal structures and arguments through which the Court has come to the
result may be questioned by the following remarks:

1. Voidable transaction made by mistake or unconcluded contract?

The actions taken to conclude a contract by the plaintiff and defendant provide an opportunity for
an alternative qualification. If we follow the logic of the CC, which derives from the regulation of
conclusion of the contract through the standard mechanism - the offer and the acceptance, we will
get the following picture: the assumption mentioned above was that the currency exchange office
had written exchange rate 2.04 GEL for 1 USD - on the signboard. According to Article 329, II of the
CC a proposal addressed to an unspecified circle of persons (invitatio ad offerendum) is not binding
and is distinguished from the offer at the legislative level.> Two things are considered to be
differentiating criteria: a) specification of the addressee(s) and b) intent to be bound. It is clear that
the exchange rate usually demonstrated by currency exchange offices on the signboard outside or
inside are intended for all potential clients and this part is difficult to interpret otherwise. As for
intent to be bound, which the law and also doctrine® indicate to, there may be different opinions
about it. The content of the signboard is mostly limited to the rate of a particular currency at a given
moment and thus, there is no reference to the "direct" binding in the offer. There is another question
whether from the accompanying circumstances, the conclusion can be made that by demonstrating
the rate currency exchanger undertakes an unconditional obligation to conclude a transaction with
any person who wishes it. Argumentation can be made in both directions. In favor of the obligatory
nature of the demonstrated rate by the offeror it can be said that the value of the transactions made
in such currency exchange offices is not so high that arises assumption from the consumer’s point
that the offeror of the rate is ready to make transaction virtually with anyone, however there are
opposite arguments that condemn this conclusion; In particular, the rate is dynamic and the offeror

> Obviously, it is about the invitation from the content of which the unambiguous intent to be bound does not derive - "...
unless otherwise is expressly indicated in this proposal" (the condition given in section 2 of the mentioned norm).

¢ see. Baghishvili, E., Commentary to Article 329 of the CC, part III, 19th and following fields, joint project of German
Corporation for International Cooperation (Deutsche Gesellschaft fiir Internationale Zusammenarbeit (GIZ) GmbH) and
United States Agency for International Development’s Judicial Independence and Legal Empowerment Project and
Promoting Rule of Law in Georgia project, 6 and following.
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also depends on the market price; In practice the last often changes several times a day, and this is
caused by fluctuations in the market, which accompanies an unstable financial market that is still at
the stage of development. In addition, the argument on the willingness to make a transaction with
anyone because of at a lower price is fragile itself and does not exclude the expiry of the financial
resources of the particular exchanger at the specified time. Consequently, it is more logical to
conclude that the rate shown on the signboard is an invitation on offer and not a binding offering.

Abovementioned analysis lead to state that, in the given situation, handing 500 USD to the operator
by R.B. shall be qualified as offer in accordance with Article 329 I, and addressee’s acceptance which
was necessary to conclude a contract according to Article 330, I. Before moving itself to the issue of
acceptance, it is important to determine if there is any obstacle to make qualification of the
claimant’s action as offer. We are taking into consideration its content, since the offer is such
declaration of will that includes all the essential terms of the contract to be concluded (essentialia
negotil) in accordance with Article 327, I of the CC and responding on which can be made by a
simple consent.” Handing over the amount of money to the operator as a concludent form of
expression of will, in itself includes one essential condition for the sale agreement, namely the thing
which the offeror wants to sell, however, according to Article 477, I, II of CC, there must be second
essential condition — the price. It is likely assumable that about price component R.B's inner will was
formulated according to the content shown on the signboard and logically for the exchanger the fact
of handing money shall mean that the client has considered the offer indicated on the signboard,
otherwise at least some communication on different price should exist between the parties. Hence,
deriving from the accompanying circumstances objectively understood content regarding price
component for the operator is exactly the rate shown on the signboard.

Operator's action, which was expressed in returning of 1020 GEL, in turn, is an acceptance made
before a present person and thus the contract is deemed to be concluded under the terms of 500 USD
for 1020 GEL.

Nevertheless, other objective circumstances in the context can lead us to a different legal assessment of
the development of events. Videlicet, if we deem that it is an established factual circumstance, that the
currency exchange office as a person acting in the field of currency operations, should have known that
the rate offered on the signboard by him (2.04 GEL) was significantly different from the rate announced
by the National Bank (2.4 GEL). The latter is usually lower in practice than the one offered to the
consumers by private exchangers, the respondent shall have known that it was highly probable the
offeror would not agree on the price proposed on the signboard, because the source of the formation of
the content of his inner intent envisaged better conditions. That was why the exchange office could only
be in good faith if it assumed that the consumer had considered the price offered on the signboard, unless
there was another alternative and the offer was made, regardless of the price indicated on the signboard.

All of this prompts us to consider that giving back 1020 GEL is more acceptance with changed terms
under Article 333, II of the CC (which, in turn, is a new offer that requires further acceptance from R.B.)
than the final consent by which the contract was concluded. Consequently, according to this logic, the
agreement did not take place because the plaintiff counted the amount supplied, finding that the proposal
was unacceptable to him and denied the offer. Many factual circumstances prove this. Hence, it is a fact
of paying 500 USD without an obligation that is subject to be returned based on Articles 385 and 976 of
CC38

7 “Completeness criterion” — compare ibid, 2; also, Markesinis, B., Unberath H., Johnston A., German Law of Contracts, A
Comparative Treaties, 2nd ed., Hart Publishing, 2006, 59.

8 However, property law aspect should be considered here as the notion of unjustified enrichment shall include the
enrichment component that in our case means the increase of the property of the currency exchange office should have
taken place that was to be expressed in acquiring ownership on paid 500 US dollars. According to the Article 186 of CC,
(see different context on this problem Kereselidze D., Using unjustified enrichment norms, Georgian Law Review
(journal), 6/2003-4, Thilisi, 600 and following (in Georgian)) Delivery of the thing shall be grounded on “valid right”, that
is absent in our case, so correctness of using Article 976 of CC is questionable, however, money is itself peculiar movable
property (considering its consumable nature) and Article 385 of CC as special norm specifically indicates to possibility of
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The possibility of the first presented alternative is based on the condition that the exchange office
had declared its proposal through the signboard, that can only be assumed, and in the direct form, as
it was mentioned, is not provided in the text of the decision. While there is no such assumption, it is
clear that there was no talking about any kind of information from the exchange office, which could
be able to establish an inner intent of R.B. in advance regarding the content of the contract to be
concluded with the particular exchanger. In this case, logically, the reasonable person may rely on
the official exchange rate of the National Bank, but it should also be taken into consideration that (as
already mentioned above) the price in the currency exchange offices is almost always more
beneficial than the National Bank’s and this nuance should not have been unknown for R.B.
However, only handing money without any word can hardly automatically mean the "offer" meets
the criteria of "completeness". It is very difficult to prove that the owner of the currency exchange
office should have assumed that the source of the formation of inner intent of the consumer was the
rate set by the National Bank and without any word this content was part of the offer. Even if the
giving money is an offer, returning 1020 GEL will be an acceptance with the changed terms. From
the different point of interpretation, the money transfer is simply an action which cannot be
qualified as an offer and returning 1020 GEL is the first offer which was refused by R.B.

2. Mistake or deceit?

The Court argued that the claimant had made a voidable transaction by a substantial mistake according to
Articles 72 and 73 of the CC. This opinion should mean automatically that the consensus is finalised in
the form of offer and acceptance as unilateral transactions are already entered into force that is needed
for the formation of the contract. Practically in this example, according to the judge’s opinion, the last act
(acceptance), by which the obligation-legal relationship was formed (Conclusion of sale contract) was
handing 1020 GEL to R.B. by the operator through which the buyer of the US Dollar (or the seller of
Lari, in case of qualification the contract as “Barter” in accordance with Article 521, I, of CC) agreed on
offer and at the same time also performed undertaken obligation on transfer of the thing (made the thing
available to the contracting party). Besides that we should consider supposition as necessary precondition
that currency exchange office should have made accessible its desirable rate - 2.04 GEL for 1 USD - to
make it logical to prove that handing amount of money by R.B. contained this content in itself;
Otherwise, the operator could not suppose that the transfer of money by R.B. was in accordance with the
office’s desired rate (the content of the expression of the intent from the objective view of the recipient®).
Consequently, we should come out of this combination when discussing of the existence of the mistake.
Otherwise, we will get a picture that rate announced by the National Bank on which the judge indicates,
is mandatory for all currency exchangers regardless of the accompanying circumstances and the
willingness of the parties;!°® This conclusion will be contradictory to the freedom of the determining
contents of the contract and that is completely inadmissible.

launching unjustified enrichment regime and ignorance of the enrichment component may be justifiable in such cases.
This argument still leaves doubts about its correctness, since the consumable nature of the item is relevant when there is
possibility of its use by the owner/detentor that causes its destruction and creates the actual situation substantially close to
the owner's position (at least in the third parties to whom disposing actions are related). This view is less appropriate for a
particular case and we should think about whether for recovering of the amount of money using property law regime is
more correct — implying vindication claim based on Article 172, I of CC. Note the legal ground of this claim’s concurrent
nature with the unjustified enrichment norms see: Schnitger H., Unjustified enrichment, document is prepared within the
scope of EU project: ,Promotion of development of private and administrative systems in Georgia®“, 6, (in Georgian)
Available at: <http://eulegalreform.ge/wp-content/uploads/5-Heinrich-Schnitger-Vortrag-Unjust-enrichment-ge.pdf>.

9 Method of interpretation of unilateral intent that needs to be received — expressed content; derive from Article 52 of CC.
Compare Chanturia L., Commentary to the Article 52 of the CC, 13th and 14th fields, supra note 6, 4, 5.

10 This assumption is strengthened by the current practice of currency exchange offices’ activity, mostly the glowing list of
different currencies on the outside of the trading window (on the fagade, signboard) to attract customers. At the same time,
such form of providing of information should be partly determined by the regulations of the President of the National
Bank of Georgia at the moment of the rendering the decision we are analysing. We mean order N°27/04 of February 7,
2012 on approval of Registration and Regulating Rules for Currency Exchange Offices (Available at:
<https://matsne.gov.ge/ka/document/view/1580942>); According to Article 5, II, i) of this document, it is currency
exchanger’s obligation to ,...provide consumers with full information about the currency exchange rate and service
commission fee (if any)”. Also, attention is paid to providing information on the existence of commission fee. At the
moment of hearing the dispute demand for placing the information on the visible place concerned only the amount of
commission. This situation was cardinally changed in a few months (by October 5, 2016) by adopted amendments and
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In general, the person is mistaken, if his inner desire is different from the expression in terms of the
meaning!'! which is determined by the interpretation. In this case, the content of R.B.’s action -
handing money to the operator - from the subjective viewpoint (1 USD = 2,4 GEL), was divergent
from objectively perceptible content (1 USD = 2,04 GEL).

It is necessary to emphasize that we are talking about the sale contract where the US dollar is an
object of the transaction; The mistake of R.B. was related to the price of this object, which is not
considered to be a feature of the object because this is not its constituent feature.!? The legal
reasoning of the mistake was not made based on Article 74, II of the CC. The Court explains that
there has been a substantial mistake, but no further specifies which case regulated by Article 73 of
the CC it implies (since the summary of the norm is completely and exactly cited in the decision).
Probably due to the circumstances of the case, the Court had considered it to be a mistake envisaged
in subparagraph a) (declaration mistake); According to the doctrinal opinion, by the broad
interpretation of the norm, it should include so-called "mismatch”3, when the expressor of intent
does not know what he/she expresses and in case of knowing it,he/she will not have expressed it.!
That is different from mistake in content (Article 73, b)), when the expressor of intent knows and
wants what he/she expresses, however, makes a mistake in externalizing (word, action) of intent’s
content.

obligation to demonstrate the information with commission on the visible place was added amount of rate and the so called
“notable rate” (more than 3% of the difference between selling and buying (Article 1)) (the amendment order is available
at: <https://matsne.gov.ge/ka/document/view/3406902>). The subject of a separate discussion is the subparagraph f) of
paragraph 2 of the same Article, which again (but uselessly) refers to the protecting of III! chapter requirements of repealed
Law on the Protection of Consumers' Rights (Available at: <https://matsne.gov.ge/en/document/view/32974> III1 for the
Protection of its. According its provisions (Article 343), the consumer was authorized before leaving the place of execution
of currency exchange operations (in case of not fully being informed by the contracting party before concluding contract),
and repudiate a contract within 30 minutes in case of failure to provide information and return the amount, as well as the
commission. The Order Ne27/04 of the President of the National Bank of Georgia of February 7, 2012 on approval of
Registration and Regulating Rules for Currency Exchange Offices was repealed by the order Ne37/04 of the President of the
National Bank of Georgia of February 28, 2018 on approval of Registration and Regulating Rules for Currency Exchange
Offices (available at https://matsne.gov.ge/ka/document/view/4081097) andby the same Order Registration and Regulating
Rules for Currency Exchange Office was approved that came into force immediately from the moment of its publication, as
it is stated in Article 3 of the order, “due to necessity to establish rule for informing consumers during providing services
and for canceling currency exchange operation the obligation to determine it is envisaged in the Organic Law of Georgia
on the National Bank of Georgia.” Particularly, according to paragraph 1 of Article 50! of the Organic Law of Georgia on
the National Bank of Georgia (available at <https://matsne.gov.ge/document/view/101044>) “while providing service a
currency exchanger is obliged to give full information to consumer about currency exchange rate and amount of
commission fee (if any) for service.” Paragraph 2 of 50! Article indicates that “cancellation of currency exchange operation
and returning of exchanged currency may be conducted in accordance with the rule envisaged in paragraph 3 of this
Article”, while according to paragraph 3 itself, “the National Bank determines rules for for informing consumers during
providing services by currency exchange offices and for canceling currency exchange operation”. The last norm was
implemented by the order Ne37/04 of the President of the National Bank of Georgia of February 28, 2018. According to
Article 7, VI of Registration and Regulating Rules for Currency Exchange Offices that is approved by this order,
“office/branch is obliged to orally give full information to consumer about currency exchange notable rate and amount of
commission fee (if any) for service.” Subparagraphs I b.d) and VI g) establish obligation to demonstrate the following
information at the cash desk or in the recipt: “Transaction can be cancelled within 30 minutes after you receive the
receipt!“ The abovementioned subparagraphs I b.d) and VI g) were amended by the order N°60/04 of the President of the
National Bank of Georgia of April 5, 2018 (available at <https://matsne.gov.ge/ka/document/view/4131065>) and the
maximum limit of the transaction value for unconditional cancellation of the transaction within 30 minutes after receiving
the receipt was determined, in particular, aforementioned subparagraphs are formed as follows:“Transaction can be
canceled within 30 minutes after receiving of the receipt if the transaction value does not exceed 5000 GEL or its
equivalent in foreign currency!”

11 That is completely fairly noted in the decision text. Compare Darjania, ., Commentary to Article 72 of the CC, 1st field,
supra note 6, 1.

12 Referring to German practice see Darjania, T., Commentary to Article 74 of the CC, 15th field, supra note 6, 7; also,
Kropholler, I, Commentary to the Paragraph 119, 13th field, German Civil Code, Teaching Commentary, Chechelashvili,
Z., (transl.), 13th revised edition, published by GYLA’s Foundation for the support of Legal Education with the mandate of
GIZ, Thilisi, 2014, 43.

13 Kereselidze, D., General Systemic Concept of Private Paw, Institute of European and Comparative Law, Tbilisi, 2009,
325.

14 The text in the decision also confirms this: "The party's erroneous assumption about the composition of the case”.
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This composition allows to rescind and make the transaction void, but according to Article 72 of the
CC, at least it is thinkable that the contracting party would have right to have damage compensated
that is caused by disappointing trust due to the negligence of the person having the right to rescind.
Consequently, hypothetically an entrepreneur, who thought that the transaction was irreversibly
valid, and paid for example the income tax, suffers damages and it may become a basis for lodging a
counterclaim at the trial. Establishing such practice should be less desirable, since mostly
transactions of given content have consumer nature and initially there is an experienced
entrepreneur in a particular sphere that is perfectly informed and experienced in the activities and
characteristics of the market, on the one hand; and on the other hand, the consumer who makes a
transaction for his/her own needs.

Due to the specificity of the situation, there arises another question: it is a transaction made by
mistake or deceit, since the specifics of the circumstances may outline a mistake that is intentionally
caused by currency exchanger to encourage the potential client in declaring intent.

Before defining these details it is necessary to note that the composition, which takes place in the
decision, is not obviously a relationship between two equal subjects. It is a consumer transaction
because, on the one hand, the currency exchange office is an entrepreneur, who operating within its
professional activities has more market power,’> while the consumer is the one who makes a
transaction for his/her personal needs. This situation creates a necessity of a special "weak" party-
oriented regulation and, therefore, the present background in terms of legislative vacuum,'¢ is
granted a special meaning in applying the existing norms. One of the main components of the
weakness of the consumer is the lack of information, which enables him to make an informed
decision that is carried out through comparing alternatives.”” The context of the consumer
transaction, where there is a special obligation to provide information, is shown in the
abovementioned normative acts on the activities of the currency exchange offices. The obligation to
provide information to the customer is distinguished from the general obligation of diligence
provided in Article 318 of the CC at the pre-contractual stage. In fact, by this article, the obligation
to provide information to the contracting party is not envisaged at all,'® as it may be that the parties

15 See Constitutional Court’s N°1/3/136 decision of December 30, 2002 in which a consumer is distinguished as weak party
and related the special normative regulation regime is underlined. Available at: <http://constcourt.ge/ge/legal-
acts/judgments/saqartvelos-mogqalaqe-shalva-natelashvili-saqartvelos-parlamentis-saqartvelos-prezidentisa-da-saqartvelos-
energetikis-maregulirebeli-erovnuli-komisiis-semekis-winaagmdeg-103.page>. For the European concept of “weak party”
see case C-137/08 - VB Pénziigyi Lizing of 2010 of European Court of Justice of (EC]) in which less powerful position and
the lack of information in the negotiation are named as factors causing unequal position of the consumer.

16 The term "consumer" (e.g. Article 336 of the CC), “final consumer” (Ne6157-Is Law of Georgia - Product Safety and Free
Movement Code of 2012 Available at: <https://matsne.gov.ge/ka/document/view/1659419>) is still used for separate
purposes, "Final User" by the legislator after the Law on the Protection of Consumers' Rights (see supra note 7) was
repealed and there is no uniform term of consumer. Definition of a consumer corresponding to modern European
standards was given in Ne35/04 Order of 2011 of the President of the National Bank of Georgia on Approval of the Rules of
Providing Information to the Customers by Commercial Banks while providing Banking Services: “Receiver of banking
services or natural person with such intent except one pursuant to the purposes of trade, entrepreneurial and professional
activities” (Available at: <https://matsne.gov.ge/ka/document/view/1326445>). Evidently, the list of terms is not exhaustive.
The last normative act is invalid; It was replaced by Order N°151/04 of the same body of 2016 on the approval of the Rules
of Protection of Consumer’s Rights while providing service by Financial Organizations, in which the notion of the
consumer is expanded and in addition to natural person making transaction due to personal needs, the legal entity is also
considered to be included in it, which indicates a higher standard of protection. It is necessary to note that this normative
act was not effective at the time of rendering the reviewed decision, and therefore the Court was not able to use its
requirements.

17 About European Union concept of “informed consumer” see. Reich, N. Micklitz, H. W., Rott, P., Tonner, K., European
Consumer Law, 24 Edition, Itersentia 2014, 45. The concept provides for the opportunity of free decision making.

18 Compare Kereselidze, D., supra note 13, 342.
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are motivated by antagonistic interests.!” It is notable that for the purposes of justice, even
considering minimum regulatory nature of the general regulation, the circumstances of the reviewed
case may be subsumed into the composition of Article 318 of the CC. In particular, the obligation of
the currency exchange office was to disclose to the contracting party the information having
“significance for determining the content of the obligation”; indeed, it is information about the
purchase price, however, in this case, the special rules - the rule for “...obligation providing full
information” about currency exchange rate defined by the order No.27/04 of 2012.

Whether there is the fact of non-disclosure of information may be matter of debate in this case.
Specifically, showing the information on the currency rate signboard per se if it is evident from the
circumstances that the currency exchange office’s rate is final for the purpose of making transaction
(in accordance with Article 329, I of CC), leads us to make a conclusion that the obligation of
information disclosure is nominally performed. The rate 1 USD = 2,44 lari is unambiguous, but it is
another issue if it is "full" (according to the requirements of order No.27/04 ). Whether the currency
exchange office had an obligation to inform the customer about the difference between this rate and
the rate declared by the National Bank should be made as another question. Positive answer would
have resulted in the conclusion that the entrepreneur violated a pre-contractual obligation that
deprived consumer oppontunity to make a free choice. This opinion can be challenged by the fact
that the unambiguousness reflected in numbers can hardly create misunderstanding for the normal
market participant and someone who cannot make easy multiplication is not able to impose his/her
negligence to another party.

Although, it should be taken into consideration that the rate shown on the signboard is invitatio ad
offerendum and from the another perspective, on the one hand, it is advertising according to the
applicable legislation.?’ Advertising is subject to the specific requirements, namely its content must
not “intentionally” mislead the recipient (advertising customer").2! Misleading advertising is a type of
improper advertising and its dissemination is prohibited by paragraph 8 of Article 4 of the Law. The
first thing that is necessary in this case is that advertising should be able to objectively cause
misleading; It must be done using such a method that causes the inadequate subjective perception of
reality in the recipient. Consequently, the analysis of the circumstances in connection with this
thesis should be made in such way to determine whether the combination of numerals denoting the
rate could have visually created an incorrect impression for the consumers regarding the price. It is
easily possible that the combination of numbers - 2,04, as a way, could make a false association in
consumer, who considering the circumstances had expectations to concluding transaction with price
of minimum of 2,4 GEL.?2 The component of visual perception can be decisive in such cases as the

19 Compare Kropholler, I, Commentary to the Paragraph 123, 4 field, supra note 12, 47.

20 Law of Georgia No.1228 on Advertising of 1998, Article 3, I. Available at:
<https://matsne.gov.ge/ka/document/view/31840>.

21 Paragraph 6 of Article 3 of the Law: “Misleading advertising — advertisement by which an advertising customer (a
producer and/or a disseminator of advertisement) intentionally misleads consumers of advertisement and which may harm
a competitor”. This provision is sort of reflection of concept given in European Parliament and the Council’s Directive
2006/114/EC of December 12, 2006 concerning misleading and comparative advertising (text is available at: <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0]:L:2006:376:0021:0027:EN:PDF>). Georgia has undertaken the duty to fully
implement this Directive by the Association Agreement. Available at:
<https://matsne.gov.ge/ka/document/view/2496959> It is noteworthy that, alongside this Directive, which although at the
time of adopting Law of Georgia on Advertising (implying its predecessor, Directive 84/450/EEC containing the same
provisions), was applicable to transactions between consumers and business, now only regulates the relations between
entrepreneurs. Regarding consumer transactions is applicable significantly detailed Directive 2005/29/EC (Available at:
<http://eur-lex.europa.eu/LexUriServ/ LexUriServ.do?uri=0]:1:2005:149:0022:0039:en:PDF>) which also shall be
transposed in Georgian legislation.

22 When talking about deceit the location of the currency exchange office and absence of other offices and similar
signboards can be influencing. If the other traders had signboards with a similar visibility and were making transactions
with rate approximated to and different from the rate announced by the National Bank, the difference only by
thousandths, e.g. "2.401" (which is a frequent practice), then a person can easily be deceived in a real course that visually
looked like others’; And on the contrary, if the currency exchange office was situated separatly, without any other
signboards around it, then the currency trader may be more likely to justify its action by the motive that the diligent
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possibility of misleading generally indicates that the person who publishes such information can act
bona fide only if offeror additionally explains the recipient about his/her actual desire. Adhering this
as already mentioned above, the given composition cannot even satisfy the requirement of Article
318 of the CC, which, again goes to the indetermination of transaction’s content. Obviously, if a
potential contracting party violates the statutory obligation of information disclosure by
intentionally neglecting to emphasize the significant difference between rates by the offeror,
necessary composition for qualifying it as misleading advertising exists.

According to Law of Georgia on Advertising, to qualify the rate shown on the signboard as a
"misleading" advertising two pre-conditions remain in the assessment of the entrepreneur’s action:
"intention" and the ability to harm the competitor. Among them, the fault is decisive for qualifying
deception.

The subjective component, the intent may have two degrees: direct (dolus directus) and
eventual/indirect (dolus eventualis)?®** In both cases the understanding of the action and the
consequence are evident. In the first case, the subject is acting with the desire of occurrence of the
consequence or foresees the inevitability of the consequence, while in the second case, the result is
permitted by indifferent attitude. One of the high degrees of negligence (/uxuria) is very similar to
the content of eventual intention, because the consequences are consciously permitted, but at this
time it lacks the tortfeasor’s indifference.

In the discussed example, it is less controversial that the currency exchange office had published the
rate on signboard unconsciously; It is also probable that it wanted to make a transaction with this
content, this is evident not only due to refusal to return the money to the client when the latter
protested but also the patrol's testimony that they had to respond many times to such cases. Rate’s
visual similarity with the official exchange rate as a method of misleading was also used consciously.
When the client performs voluntary actions the silence on the difference between the rates
additionally indicates that, the operator’s action was directed towards the outcome to lead the
recipient to declare appropriate intent.

The analysis given above suggests in favor of a transaction made by deceit. Thus, the Court’s
conclusions about the transaction made by mistake appear to be less convincing.

consumer should be more attentive when looking at the offer because there was only one signboard in his/her vision area
and could not cause misunderstanding.

23 Markesinis, B. S., Unberath, U., supra note 7, 84.

24 Distinguishing is made in accordance with the Article 9 of the Law No. 2287 of 1999, the Criminal Code of Georgia.
Available at: <https://matsne.gov.ge/ka/document/view/16426>.
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Employment Law -Termination, Organizationl Changes

Teona Gachechiladze'

The Ruling of the Supreme Court of Georgia, November 10, 2017, Case No.As-1189-1109-2017

Subject: Termination of employment contract,
Organizational changes.

Defined norms:
Article 37, 1, a) of Labour Code (LC)?

Important facts of the case:

Claimant [.G. had been employed on various positions at defendant Non-entrepreneurial (Non-
commercial) Legal Entity Senaki Municipality Sport Association (hereinafter — N(N)LE, cassator,
appellant) since 2007. S/he worked as a Public Relations Specialist on the basis of open-ended
employment contract concluded between the parties on January 27, 2016, and his/her monthly salary was
400 GEL.

Staff list and salary rates of the defendant N(N)LE were approved under the Order No. 55 of March 28,
2016 of the director of the N(N)LE, by which 10 staffing position were reduced including one of the
specialists in public relations affairs. On 26 February, 2016, the plaintiff was warned about a possible
dismissal from the current position due to organizational changes on the basis of Article 37, I, a) of the
Labor Code ("LC"). By the Order No.64 of March 30, 2016, the claimant was dismissed from his/her
position on April 1, 2016, with the final payment - compensation equal to one-month salary.

The staff reduction made by the N(N) LE’s management was preceded by the letter of January 18, 2016,
from Senaki Municipality Governor to defendant’s administration. The letter was stating that N(N)LE
should have taken appropriate measures to allocate the amount not envisaged in the budget, viz. 10380
GEL for implementation of infrastructural projects in the Senaki Municipality in 2016 according to the
ordinance No.594 of the Government of Georgia of November 25, 2015. The author of the letter
requested to obtain aforementioned amount within the framework of the Sports Promotion Program. On
the same day, the Senaki Municipality Administration was notified in writing that the necessary amount
- 16 000 GEL was allocated through reduction of staffing position.

L.G. filed a lawsuit against the employer by which s/he requested annulment of defendant’s Orders No. 55
of March 28, 2016 and No. 64 of March 30, 2016 and reinstatement in work, as well as remuneration of
lost earnings - 400 GEL per month until reinstatement in work.

Court interpretations:

According to the decision of the court of first instance, I.G.’s claim was partially satisfied, in
particular, the appealed orders were annulled only regarding the reduction of the plaintiff’s position,
s/he was reinstated in work and N(N)LE was imposed in favor of I.G. to remunerate lost earnings.
This decision was also fully agreed by the appellate and cassation courts.

The first instance court imposed on the employer a burden of proof that the dismissal of the
employee was lawful. However, the employer failed to do this in the dispute.

1 BA of Law International Black Sea University.
2 2010 Georgian Obraganic Law No.4113-RS Labour Code. Available at <https://matsne.gov.ge/document/view/
1155567?publication=12>.
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During the trial the court examined whether the defendant organization was reorganized, if the
employer had necessity of reduction of the claimant’s position and whether it was an abuse of right
from the employer or not. The court answered on these questions unequivocally, that the claimant
was wrongfully dismissed from the job as a result of abusing of the right by the employer.

The court of first instance considered that in the dispute the circumstances indicated and the
evidence submitted by the employer did not substantially imply reorganization and the employer
did not face necessity to reduce staff and dismiss employees from work. In particular, the Court
found that in order to allocate the certain amount of money within specific program, staff
downsizing and dismissal of employees by referring to reorganization was contrary to national
legislation, as well as the international acts, which protect employee from employer's illegal actions
and dismissal from the job without any justification.

As for appellate court, according to its reasoning, “in case of real reorganization of an enterprise
(changing the structure or legal form, alteration, transformation), the administration of the
enterprise is obliged to prove the necessity of reduction, in order to avoid a formal downsizing of the
staff and reorganization not to become statutory ground for making improper decisions.”

Cassation court agreed with reasoning made by courts of a lower instances and added that, while
deciding dismissing employee from job for any reason, including reorganization, the employer is
obliged to follow a reasonable and substantiated criterion, which excludes the basis for doubt in the
decision-making process and does not violate legitimate interest of the employee, his/her labor rights
unreasonably. Inasmuch as the claimant was appointed on the position of public relations specialist
without fixed term, s/he was employee of cassator since 2007, during this time, the violation of labor
discipline, incompatibility with the position, lack of qualification was not proved, the employer was
constantly continuing employment contract with him, even if the reorganization had been carried
out from the objective point, s/he could not have been dismissed from the work, as “even if there are
actually preconditions of Article 37, I, a) of the LC, dismissal of an employee should be connected
with the incompetence and/or misconduct of the employee and b) based on the operational
requirements of undertaking, establishment or service”.

Commentary:

The main parts of the aforementioned judicial opinions are reasonable, since, indeed, in practice,
employers get rid of the subjectively undesirable employees due to completely wrongful motivations
while grounding their decision on reorganization, and in fact, concealing unequal treatment under
organizational changes. Nevertheless, we cannot agree with the court's reference to the criteria by
which it explains that if there were real organizational changes in the enterprise, in making the
choice employer should have based the order together with preconditions provided by Article 37, I,
a) of the LC on two criteria - a) incompetence and/or misconduct of the employee and b) the
operational requirements of undertaking, establishment or service — while terminating contract with
the employee. These criteria not only cannot ensure protection of a balance between labor rights
and freedom of entrepreneurship, when actually there is a reorganization situation in the enterprise
and cannot properly protect the employee's rights, but, at the same time, they undermine legal
centainty in reasoning termination of employment contract by the employer, since, while
repudiating the contract due to industrial reasons, the employer is required to draw up his/her/its
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decision about termination of the contract not on the justification of operational reason, but on a
necessity of termination of the contract with the particular employee.?

First of all, we should start reviewing from the fact that incompetence and/or misconduct of the
employee is not related to reorganization at all. Independently from reorganization, Article 37, I, g)
and (h) are separate, autonomous grounds for the termination of labor agreement. And Article 37, I,
a), is the case of "industrial necessity". "Industrial necessity is a valid ground which in certain cases,
if preconditions prescribed by law are met, justifies repudiation of the employment contract by the
employer.” It is the basis that is coming from the employer's sphere, while the incompetence and/or
misconduct of the employee comes from the employee.> Hence, cumulating of the aforementioned
criteria ("and" conjunction is used in the cited decision) with enterprise’s operational needs for
termination of the labor agreement is absolutely contrary to the purpose of the Article 37, I a) and,
in fact, makes it impossible to dismiss the employee who is qualified or does not violate contractual
obligations, that dooms to bankruptcy the employer, which faces severe financial problems and
reduction number of employees is the last measure to mobilize essentially vital material resources;
This is a situation when employer has a real and serious economic reason, the company is operating
at a deficit and needs to safeguard its economic position that is in jeopardy.® Furthermore, such a
strict approach proposed by the court is contradictory with the freedom of entrepreneurship
guaranteed by Article 26, IV of the Constitution of Georgia as one of the reflections of labor freedom
and economic freedom, which’ also per se combines the freedom to determine personnel policy.
Despite the fact that in accordance with the provisions of the Constitution protecting this sphere,
the employers are granted a wide range of powers to recruit employees they prefer. The business
decision may not become subject to judicial review, but the decision of the entrepreneur should not
be clearly irrational, unsubstantiated or indicating abuse of the right.® The defendant was not an
entrepreneur in the present case, however the court generalized these interpretations regarding
relationships regulated by the Labor Code and describes as the preconditions of Article 37, I, a) of
the LC. As it is obvious from abovementioned, employer does not need to wait for the risk of the
financial collapse before reorganizing the workforce and dismiss an employee for this reason, but to
justify the termination of the labor agreement it is sufficient to show what advantages or benefits
such policy will bring; that the changes can either alleviate the problem, improve the business or
maximise its potential.® This should be proven by evidence confirming necessity of reorganization'’
and most importantly, the work of a particular employee is no longer required and other means for
preventing the termination, inter alia shorter hours or reduced overtime, cannot reasonably be

3 Sturua, N., Termination of Employment Contract, Journal of Law, Ivane Javakhishvili Tbilisi State University Press,
Thilisi, No.1, 2015, 229.

4 Chachava, S., Termination of Labour Agreement depending on the intent and independent from the parties’ intent - the
new classification, adopted by the amendments of June 12, 2013, Legal Aspects of the Latest Changes in labor law, Ed.
Chachava S., German Corporation for International Cooperation GmbH (GIZ), Thilisi, 2014, 99.

51d, 99, 102.

6 Sands, R. S, National Report - France, Employment Law (The Comparative Law Yearbook of International Business),
Campbell, D., Ed., Alibekova, A., Volume Ed., Special Issue, Kluwer Law International, the Netherlands, 2006, 215.

7 Putkaradze, I, Commentary to Article 30, Commentary to the Constitution of Georgia. Chapter two, Georgian
Citizenship. Basic Rights and Freedoms of Human, Ed. Turava P., the First edition, N(N)LE The Regional Centre for
Research and Promotion of Constitutionalism, German Corporation for International Cooperation GmbH (GIZ), Thbilisi,
2013, 373.

8 Santagata, R., Article 37, Commentary to the Labour Code of Georgia, Ed. Borroni A., Georgian Edition Ed. Zaalishvili V.,
Meridiani Publishing, Tbilisi, 2016, 360.

° Lockton, D. J., Employment Law, Cremona, M. Ed., Fourth Edition, Palgrave Macmillan, Wales, 2003, 283.

10 Bone, A., Suff, M., Essential Employment Law, Second Edition, Cavendish Publishing Limited, London, Sydney, 1999,
135.
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expected to be in the best interest of the parties.!' Indeed, such an approach ensures reasonable and
fair balance between the employer and the employee's interests in a democratic state, and at the
same time, in accordance with favor prestatoris principle, it allows the Court to control that the
employer's wide discretion is not infringing the employee’s right to "maintain, retain, and leave a
job; To be protected from unemployment... from unreasonable, arbitrary and unfair dismissal”.!2

In addition, the court's reference to the insufficient qualification of the employee is completely
contradictory. In particular, the Court emphasizes that I.G. has worked at defendant organization for
a long time (since 2007) and there was no proof of his being unqualified. This reasoning is not
relevant to an employee's dismissal due to organizational changes, as far as if the I1.G. lacked
qualification before reorganization, we get the conclusion that his/her dismissal was caused not by
the reorganization, but the incompatibility of an employee’s qualifications or professional skills with
the position held/work to be performed by the employee or violation, according to Article 37 g)/h)
of the LC. This is a completely independent basis for termination of the labor agreement.
Consequently, it would be better for the Court to review this criterion differently and evaluate if
there was any redistribution of functions after the changes that would cause the incompetence or
incompatibility of the employee with a functionally renewed working position. The latter case
would be deemed to be a valid basis for termination of the contract, however checking the
employee's behavior and qualification before organizational changes, as it has been made in this
decision of the court, actually does not provide any effective result for the purposes of Article 37, I,
a) of LC.

As it was noted, the employee's improper behavior is separately stipulated under Article 37, I, g) and
(h) of the LC. During making the choice no reasonable employer will need to apply ground of
reorganization in case of misconduct by the employee, as if there is violation by the employee, s/he
falls in less favorable situation, namely the contracting party becomes entitled to dismiss him/her
without observation of the terms and compensation prescribed by the Article 38, I, II, that is
equalizing mean to the reorganization ipso facto the ground is originated from the employer’s
sphere.

In the course of the changes in the enterprise, indicating at employee’s misconduct by the employer
is suspicious for foreign judicial practice, too. E.g. in case - Timex Corp. v. Thomson'? dismissal of a
person was deemed unlawful by Employment Appeal Tribunal of England and Wales (EAT) in the
following situation: shortly before the employee was dismissed, he had been appointed to the
managerial position. The company implemented re-organization and the three management jobs
decrease to two positions. The new positions required engineering qualifications that the dismissed
employee did not possess, and so he was selected for redundancy. The company also maintained
that, as well as lack of qualifications, the decision to dismiss had also been influenced by the
employee’s general unsatisfactory performance. The tribunal held that the dismissal was unfair, as
the company had failed to establish whether the reason for dismissal was redundancy due to
organizational changes or lack of capability. EAT stated that even where there is a redundancy
situation, it is possible for an employer to use such a situation as a pretext for getting rid of an

U Glaser, R., Kolvenbach, D. W., National Report - Germany, Employment Law (The Comparative Law Yearbook of
International Business), Campbell, D. General Ed., Alibekova, A. Volume Ed., Special Issue, Kluwer Law International, the
Netherlands, 2006, 267.

12 Decision of October 26, 2007 of the Constitutional Court of Georgia on No.2/2/389 Case — Citizen of Georgia Maia
Natadze and others v. the Parliament of Georgia and the President of Georgia, II, par. 19.

13 Timex Corp. v. Thomson (1981), EAT, text is available at: https://swarb.co.uk/timex-corporation-v-thomson-eat-1981/
[11.04.2019 11:00].
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employee he wishes to dismiss. In such circumstances, trying to present evidence of unsatisfactory
performance raises a doubt that redundancy was indeed created as a pretext to dismiss the employee,
and was not the operative reason for the dismissal.!4

The issue of problematic interpretation made by the Supreme Court in this ruling cannot also be
mitigated by an argument of grammatical inaccuracy of the phrase. Even if we assume that the court
mistakenly has used “and” conjunction instead of "or" conjunction which is used in some other
decisions,’> situation still cannot be solved, because violation as a ground coming from the
employee’s party does not have a connection to the reorganization. Supposedly, these criteria are
cited by the Supreme Court from No.158 Convention!® of June 22, 1982 of International Labour
Organization (ILO) which provides the concept of “valid reason” for termination. The principle of
"validity" should be reflected in the domestic law of all States. According to Article 4 of the
Convention, the employment of a worker shall not be terminated unless there is a valid reason for
such termination connected with the capacity or conduct of the worker or based on the operational
requirements of the undertaking, establishment or service." These provisions of Article 4 are not
self-fulfilling norms: their implementation requires the existence of a domestic legal act or norm."”
The aforementioned norm is directed to the State and not to individual persons and stipulates for its
transposition in the labour legislation of the contracting states.!® These provisions are fully reflected
in Article 37, I ), g), h) and a) of LC. In order to solve the problem raised in the case, the Court
intended to explain the additional conditions that allow the employer to make a choice on the
grounds for dismissal of the employee.

4 Barrow, C., Duddington, J., Briefcase Employment Law, Second Edition, Cavendish Publishing Limited, London, Sydney,
2000, 95-96.

15 See the ruling of the Supreme Court of Georgia of April 8, 2016, case No.AS-115-111-2016; the ruling of the Supreme
Court of Georgia of January 26, 2018, case No.AS-1493-1413-2017.

16 No.158 Convention of 1982 of International Labour Organization (ILO) concerning Termination of Employment at the
Initiative of the Employer. text is available at: <https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::
P12100_ILO_CODE:C158> [02.01.2019 15:30].

17 Aleksidze, L., Contemporary International Law, Updated and revised edition, Publishing “World of Lawyers”, Tbilisi,
2015, 33.

18 Georgia is not a contracting state of this Convention, but it still has a duty to implement a "valid reason" principle in
accordance with international customary law and Article 6 of the International Covenant on Economic, Social and
Cultural Rights (Kasradze, L., Minimum Obligation of State and "Valid Reason" Principle in case of dismissing an
employee: Standard of International Labour Organization, International Standards for Human Rights Protection and
Georgia, Korkelia K. Ed., German Corporation for International Cooperation GmbH (GIZ), Tbilisi, 2011, 111).
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Empoyment Law - Penalty for Payment Delay

Megi Bakuridze'

The Decision of the Supreme Court of June 02, 2018, Case No. AS-291-291-2018
Subject: Payment of 0.07% of the delayed sum

Defined norms:
Article 31, IV of Labour Code (LC)?

Important facts of the case

The plaintiff's claims about annulment of the order and compensating lost earnings were fully satisfied.
After enforcement of the court decision, the plaintiff addressed the Thbilisi City Court with a statement
of claim and requested remuneration of 0.07% of the delayed sum for each day of any delayed payment
— namely, imposition of 6 792,31 GEL in total in favor of the claimant until entering into legal force of
the court decision of May 5, 2015.

Court interpretations

The Cassation Chamber held in the ruling dated June 02, 2018, explains that "the claimant's request for
imposition of 0.07% of the delayed sum for each day of lost earnings sum as a penalty had no legally
valid basis, as according to Article 31 of the Labor Code (“LC”), a labour agreement shall determine the
form and amount of remuneration. The norms of this article shall apply unless otherwise provided for
by a labour agreement. Remuneration shall be paid once per month. An employer shall be obliged to
pay an employee 0.07 per cent of the delayed sum for each day of any delayed compensation or
payment, and per se the factual ground for claiming penalty is monetary obligation between the
parties, i.e. there is a payment obligation at the time of non-payment of final payment — in form of
wages, unused leave of absence, which is the amount to be paid during the labor contract period. Lost
earnings cannot be considered in any compensation or payment delay of which is statutorily related to
the obligation to pay for a delayed day since lost earning is not a contractual agreement, but it is a type
of damages. The reasoning part of the decision indicates the decision of the Supreme Court of Georgia
of 2013 in the case No. AS-285-271-2013.

The Supreme Court in aforementioned decision (par. 17.1.6) establishes the following grounds for
satisfying the claim pursuant to Article 31, III of the: a) the employment relationship between the
parties shall not be terminated; b) agreed labor remuneration shall be paid monthly; c) The employer
have violated the principal obligation — s/he have violated the agreed term of payment or statutory
term of final settlement (Article 34 of LC). Lost earning, which is key evidence for cassator in this case,
is compulsion of the employer by the court to reimburse lost earnings that is compensation for damages

! MA student of Caucasus University School of Law.
2 2010 Georgian Oraganic Law No.4113-RS Labour Code. Available at <https://matsne.gov.ge/document/view/
1155567?publication=12>.
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which excludes existence of ongoing relationships between the parties (its accompanying actions:
agreement on the wage, receiving salaries, etc.).

The Supreme Court indicates in several other decisions? that "the obligation of an employer to pay 0.07
per cent of delayed amount arises if the employer does not fulfill its obligations under the contract, i.e
if the existence of payment obligation and non-payment of final settlement is revealed. In the present
cases labor relationship was terminated with the cassator and s/he was no longer performing
employment duties”, hence, s/he could no longer be subject to a labor remuneration (settlement). This
circumstance excludes applying Article 31, III of the LC in favor of cassator.

Commentary

It is important to examine the established practice of the Supreme Court and give legal assessments to
the legal consequences of considering compensation of lost earnings as a reimbursement for damages as
well as declaration of dismissal order as void (including remuneration of 0.07% for delay in some
circumstances).

Prior to reviewing the court practice, it should be noted that labor law (as a branch of law) originated
from the special situation and the need for protection of an employee.* The employment-legal
relationship is defined as performance of work by an employee for an employer under organised labour
conditions in exchange for remuneration, according to the LC.> Consequently, the issue of
remuneration of performed work and accompanying rights are the essential terms of the parties’® (part
of the labor relationship) and at the same time, in many cases, the ground for livelihood of the
employee.’

Chapter VII of the Labor Code regulates the scope of employment remuneration. In this chapter norm
which protects interests of employee as a weak party?® is set forth, according to which, an employer
shall be obliged to pay an employee 0.07 per cent of the delayed sum for each day of any delayed
compensation or payment.’ In relation to this norm, the Supreme Court considers the remuneration of
lost earnings not as obligation derived from contractual agreement, but as the damages to the
employee!? and bases dismissal of a claim for 0.07% of delayed sum on this interpretation.

It is noteworthy that annulling the order of dismissal means voiding the legal basis for termination of
labor relations (declaring the fact of termination of labor relations as non-existing), meaning that the
contract continues — it is in force but obligation to give a work is not being performed due to the
employer's fault. And, this may be qualified as idle time through the fault of an employer. Employee
will be compensated for idle time for what s/he should have received anything in case of performing

3 The Supreme Court Decisions: No.AS-291-291-2018; No.AS-285-271-2013; No.AS-1502-1422-2017; No.AS-1257-1177-2017;
No.AS- 682-636-2017; No.AS-82-82-2018.

4 Shvelidze, Z., Characteristics of Legal Status of Employee According to the Labor Code of Georgia, Employment Law,
Collection of Articles I, Zaalishvili, V. Ed., 2011, 106, further reference: Berenstein, A., Mahon, P., Switzerland, International
Encyclopedia for Labour Law and Industrial Relations, Blanpain, R. Chief Ed., Vol. 13, Hague, London, Boston, 2001, 30.

5 Article 2,1 of LC.

6 Article 5, VI, e) and Article 6, IX of LC.

7 Shvelidze, Z., Bodone, K., Todria, T., khazhomia, T., Gujabidze, N., Meskhishvili, K., Georgian Labor Law and International
Labor Standards. A training manual for judges, lawyers and legal educators, International Labour Organization, High School of
Justice publishing, Georgia, 2017, 14.

81d., 14.

9 Article 31, III of LC.

10 The Supreme Court Decisions: No.AS-82-82-2018, No.AS-285-271-2013; 30/09/2013.
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the work, i.e. the wage!!; This claim, in its essence, is the primary, and therefore, this sum is the salary
payable that the law calls remuneration for idle time.!?

The Tbilisi Court of Appeals makes adverse reasoning to the Supreme Court's interpretations in the its
decision of June 16, 2015 on the case No0.2B/1100-15 and explains that "annulment of basis of
employment contract repudiation as a result causes restoration of the state of affairs before the
termination of the contract and compensation of the damage inflicted to the employee by the unlawful
dismissal by the employer. ...legal consequence of dismissal order annulment is the restoration of the
initial state of affairs”.

In relation to the interpretation of the norm, the explanation made in the Supreme Court’s decision of
January 26, 2016 (case No.AS-941-891-2015) is also helpful, according to which, “one of the goals of
the reform of the labor legislation in Georgia was to protect the rights of the employee; furthermore, it
is important that labor law is related to the economic development of the country and during the
individual assessment of each employee's case favor prestatoris principle should be applied, which
means preference of rules in favor of the employee. Indeed, it is necessary to maintain the balance of
needs and interests between the employer and the employee while applying this principle in the
context of fairness, legality and good faith of actions of each of them ".

Some authors!® consider that "illegal actions made by the another contracting party — the employer in
this field are followed by stricter legal consequences. The penalty stipulated by Article 31, III of the
Labor Code of Georgia is such legal consequence. The purpose of this norm is to force the employer to
refrain from violating the terms of the contract and the requirements of the legislation by envisaging
strict legal consequences. In case the employer still violates the obligations imposed upon him, the
employee is entitled to unconditionally claim a penalty prescribed by the law, which, along with the
exercising other rights should compensate the fact of violation of the rights necessary for his/her
livelihood."

Thus, when declaring the order of the dismissal void, by restoration of the initial state of affairs the
employee should be entitled to all the rights which s/he would have if wrongful dismissal did not
occure (If there was no unlawful order - the employee would receive the salary; Also, if there was no
the employer's culpability, the salary will not be delayed, and inasmuch as it is delayed, the claim of
0.07% is reasoned).

11 Article 32, T of LC.

121d.

13 Tumanishvili, G., Maisuradze, A., Regarding an Obligation to Pay 0.07% of the Delayed Amount for Every Delayed Day of
Any Reimbursement or Payment by the Employer to the Employee, Journal of Justice and Law, No.2-58, 2018, 83.
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